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Application by Sea Swift Pty Limited [2016] ACompT 9 

 

SUMMARY  

 

This summary of the Australian Competition Tribunal’s reasons for its Determination 

made on 1 July 2016 does not form part of the Determination nor is it part of the 

Tribunal’s statement of its Reasons for Determination published on 29 July 2016.  The 

only authoritative statement of the Tribunal’s reasons are those contained in 

Application by Sea Swift Pty Limited [2016] ACompT 9, which is available on the 

Tribunal’s web site: www.competitiontribunal.gov.au 

 

1 References to sections are references to sections in the Competition and Consumer Act 2010 

(Cth). 

2 In April 2016, Sea Swift Pty Limited (“Sea Swift”) applied to the Tribunal for authorisation 

of its proposed acquisition of shares in two subsidiaries of Toll Holdings Limited (“Toll”) 

and most of the assets associated with its general marine freight business known as Toll 

Marine Logistics (“TML”) which operates in Far North Queensland (“FNQ”) and the 

Northern Territory (“NT”) (the Proposed Acquisition).  Sea Swift’s application set out: 

(1) conditions (the “Proposed Conditions”) on the basis of which an authorisation might 

be granted relating to: 

(a) contracts to be novated by TML to Sea Swift (the “Transferred Contracts 

Condition”); 

(b) Sea Swift maintaining regular scheduled services to the NT and FNQ remote 

communities (the “Remote Community Service Condition”); and  

(c) the prices Sea Swift may charge for its services to uncontracted customers in 

the remote communities (the “Remote Community Price Condition”); 

(2) a section 87B undertaking that it was prepared to give to the Australian Competition 

and Consumer Commission (the “ACCC”) if required by the Tribunal, relating to the 

terms and conditions upon which other marine freight operators might access facilities 

to be operated by Sea Swift at Gove (the “Gove Lease Undertaking”); and 

(3) commitments to be undertaken by Toll if the Tribunal were to grant authorisation (the 

“Toll Commitments”). 

http://www.competitiontribunal.gov.au/
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THE TRIBUNAL’S DETERMINATION 

3 On 1 July 2016, the Tribunal made a determination (“Determination”) authorising the 

Proposed Acquisition subject to the conditions in its Determination incorporating: 

(1) revisions and additions to the Proposed Conditions; 

(2) the Gove Lease Undertaking; and  

(3) certain Toll Commitments. 

THE TRIBUNAL’S REASONS 

4 In summary the Tribunal was satisfied that: 

(1) if the Tribunal refused authorisation: 

(a) TML would exit the NT and FNQ markets within approximately 60 days;  

(b) in winding up its business, it would act in accordance with evidence given by 

Toll’s executives.  In particular, it would cease to provide scheduled services 

to remote communities; 

(c) Sea Swift would become the service provider to TML’s five largest customers 

which provide the base load volumes which make the scheduled service routes 

viable; 

(d) Sea Swift’s competitors were either not able or (if able) not willing to compete 

effectively to obtain the base load volume contracts in the short term; and 

(e) the future “without” the Proposed Acquisition would therefore result in Sea 

Swift holding the base load contracts in the NT and FNQ without any 

restriction on the prices it might negotiate with contracted customers, the 

regularity of the scheduled services it might provide to remote communities, 

or the prices it might charge uncontracted customers; 

(2) save for the competitive detriment addressed by the Gove Lease Undertaking, there is 

no competitive detriment with the Proposed Acquisition that would not exist without 

it; and 

(3) There were public benefits justifying authorisation arising from the revised Proposed 

Conditions and the Gove Lease Undertaking. 

5 The Transferred Contracts Condition will prohibit Sea Swift from relying on any 

provisions relating to exclusivity, minimum volume or rights of first refusal of the contracts 
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to be transferred by TML to Sea Swift as set out in Schedule 2 of the Annexure to the 

Determination.  This will give Sea Swift’s competitors the opportunity to compete for those 

contracts at any time during their term. 

6 A TML customer who is a party to a transferred contract will have the assurance that the 

price and service conditions as agreed with TML will be maintained for the term of the 

contract (between two and seven years, depending on the contract and depending on whether 

the customer exercises rights to extend the term of the contract).  Many of those customers 

supply necessities to remote disadvantaged communities and they would find it difficult to 

absorb any price increases that might occur if, in the future without the Proposed Acquisition, 

they were required to enter new contracts.   

7 The Remote Communities Service Condition will ensure that communities currently 

receiving a scheduled service from either Sea Swift or TML will continue to receive a 

scheduled service for a period of five years and at the frequencies set out in Schedule 3 of the 

Annexure to the Determination.  Sea Swift will be relieved of compliance with this condition 

if another operator provides services on the route for 12 consecutive weeks, but if the 

operator ceases to provide the service during the five-year period, Sea Swift will be obliged 

to resume the service within 28 days. 

8 The Remote Communities Price Condition will apply during the same period as the 

Remote Communities Service Condition and will impose limitations on Sea Swift’s capacity 

to increase prices for dry freight, refrigerated freight and vehicle freight, the most common 

types of freight shipped by uncontracted customers.   

9 The Gove Lease Undertaking is essentially the same section 87B undertaking as that 

previously given to the ACCC by subsidiaries of Toll, save that prices to be charged under it 

will be lower and it will extend to the roll-on/roll-off wharf, which is the facility most 

capable of accommodating barges used in charter and scheduled marine freight services. 

10 These Conditions and the Gove Lease Undertaking confer public benefits that would not be 

available if the Proposed Acquisition was not authorised. 

11 It is also a condition of the determination that the Proposed Acquisition be completed by 30 

September 2016. 

Date: 28 July 2016 


