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IN THE AUSTRALIAN COMPETITION TRIBUNAL

File No. ACT 9 of 2015

Re: APPLICATION FOR MERGER AUTHORISATION OF 

THE PROPOSED ACQUISITION OF CERTAIN ASSETS 

OF TOLL MARINE LOGISTICS AUSTRALIA’S MARINE 

FREIGHT OPERATIONS

Applicant: SEA SWIFT PTY LTD

SUBMISSIONS OF THE ACCC OPPOSING THE APPLICANT’S REQUEST 

FOR DOCUMENTS

A. INTRODUCTION

1. The Australian Competition and Consumer Commission (“ACCC”) opposes the 

Applicant’s 5 October 2015 request that the Tribunal seek certain documents 

from the ACCC.  The Applicant’s request falls outside the scope of paragraph 4 

of the Tribunal’s 30 September 2015 directions, which is limited to document 

production under ss.95AZC and 95AZD(1) of the Competition and Consumer Act 

2010 (Cth) (“Act”).  

2. In any case, the application is premature.  If any request for documents should be 

made to the ACCC at all, the time to make that request is not until the ACCC has 

lodged its report pursuant to s.95AZEA of the Act and the material on which the 

ACCC intends to rely, in accordance with the Tribunal’s directions as to 

timetabling made on 30 September 2015 (or in subsequent directions).  It is only 

then that the relevance of the documents sought will crystallise.  The prematurity 

of the application is underscored by the inability to precisely identify the legitimate 

forensic purpose of the document request.  

3. Further, the ACCC claims public interest immunity over the categories of 

documents requested or, alternatively, submits that in the exercise of the 

Tribunal’s discretion, it ought not direct production of the documents sought since 

this would be contrary to the public interest in ensuring the free flow of 

information to a regulatory agency.  It is also anticipated that a claim for legal 
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professional privilege will be made over some of the documents that may be 

responsive to the Applicant’s document request.

B. THE DOCUMENTS REQUESTED

4. The Applicant suggests that the ACCC be required to produce the following 

categories of documents:

“1. The ACCC Documents, in respect of any person upon whose 
evidence the ACCC relies in its Report pursuant to section 
95AZEA of the Act (other than persons engaged by the 
Commission to provide expert evidence for the purpose of that 
Report).

2. In these orders, ACCC Documents, in relation to a person, 
means any of the following documents created, received or 
otherwise in possession of the Commission since 5 December 
2014 in relation to the proposed transaction between the 
Applicant and Toll (whether created or received as part of the 
informal merger process or in respect of the current proceedings):

(a) Any prior written statements taken or received from that 
person, either signed by the person or confirmed by the 
person as being an accurate record of the matters set out 
therein; and

(b) Any other documents comprising a submission, or 
recording a submission, provided to the Commission by 
that person.”

5. There are some ambiguities in this request.  When should the ACCC be taken to 

have “relied” upon evidence of particular persons?  The only sensible reading of 

this is to limit it to the situation where the ACCC has expressly referred to 

evidence of a particular named person in its report.  It is also unclear whether the 

document request is intended to capture draft witness statements.  How widely 

does the word “submission” apply?  Does this include market feedback 

responses? Further, is the requirement to produce submissions limited to 

submissions made by persons who have signed or adopted written statements? 

6. Pursuant to paragraph 13 of the 30 September 2015 directions, the ACCC is not 

due to file the report and any material upon which it seeks to rely until 4 

November 2015.  Significantly, the Applicant’s 5 October 2015 document request 

does not seek production of documents until 4 November 2015.  The clear 

purpose of the document request is to compel the ACCC to disclose witness 

statements and submissions in its possession as a result of the informal merger 
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review process where the ACCC “relies” on a person’s evidence in its report to 

the Tribunal in the context of the Tribunal authorisation process.

C. THE DOCUMENT REQUEST GOES BEYOND THE TRIBUNAL’S DIRECTIONS

7. The ACCC’s first objection to the document request is that it goes beyond the 

directions made by the Tribunal on 30 September 2015 in the first case 

management conference in this matter.  Paragraph 4 of those directions 

provides:

“The parties provide to the Tribunal by 4.00pm AEDT on Monday 5 
October 2015 details of any information that the parties suggest the 
Tribunal seek from the Applicant or any other person pursuant to 
ss.95AZC and 95AZD(1) of the [Act].”

8. On 5 October 2015, the Applicant suggested that the Tribunal seek documents 

from the ACCC “pursuant to s.95AZD(1)” of the Act.  However, s.95AZD of the 

Act is not a source of power for compelling production of documents from the 

ACCC.

9. In a s.95AU application for a merger authorisation, the Tribunal’s powers to 

compel the production of information turns upon the identity of the party from 

whom the information is sought.  First, under s.95AZC of the Act, the Tribunal 

may obtain information from the applicant by issuing it a written notice requesting 

such information.  Secondly, under s.95AZF(2) of the Act, the presiding member 

of the Tribunal may require the ACCC to “give such information, make such 

reports and provide such other assistance to the Tribunal, as the member 

specifies.”  Thirdly, under s.95AZD of the Act, the Tribunal may obtain information 

from “a person” by giving that person a written notice requesting the provision of 

particular information relevant to its determination. 

10. The fact that ss.95AZC and 95AZF(2) of the Act are directed specifically to the 

applicant and the ACCC respectively strongly indicates that “a person” for the 

purposes of s.95AZD is a third party to the proceedings.  It may also be assumed 

that the word “person” is used consistently in s.95AZD(1) and (2).  Section 

95AZD(2) confers a power upon the Tribunal to consult with “such persons” as it 

considers reasonable and appropriate for the purposes of making its 

determination. This power to consult stands apart from the provisions in the Act 

specifically relating to the Tribunal’s consultation with the ACCC, which again 

indicates that the persons referred to in s.95AZD are third parties to the 
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application.  A separate regime for consultation with the ACCC is established by 

ss.95AZEA and 95AZG.  Under s.95AZEA, the Tribunal must direct the ACCC to 

prepare a report which the Tribunal must consider under s.95AZG(2)(e).  Further, 

under s.95AZG(2)(f), the Tribunal must take into account the ACCC’s witnesses, 

reports, witness examinations and submissions and any information produced by 

the ACCC under s.95AZF.

11. Correctly understood, it is under s.95AZF(2) of the Act that the Tribunal can 

require the ACCC to provide certain information to it.  However, even if an 

application is made by the Applicant for the Tribunal to exercise its power under 

s.95AZF(2) to require the ACCC to produce this category of document, the 

exercise of this discretionary power to compel the production of information is 

subject to the requirement that a legitimate forensic purpose be established as 

well as to the principles of public interest immunity.   

D. THE APPLICATION IS PREMATURE

12. Even if the Applicant seeks the production of documents under s.95AZF(2) of the 

Act or s.95AZD applies, the ACCC objects to the Applicant’s request for 

documents on the basis that it is premature.  The prematurity of the application is 

underscored by the fact that the Applicant is unable to point to the particular 

relevance of the documents that it seeks.  The document request is a speculative 

“fishing” exercise at this stage of the matter. 

13. The prematurity of this document request is also highlighted by the practical 

difficulties that the Tribunal faces in adjudicating the ACCC’s objections to 

production at this stage.  As discussed below, the ACCC asserts a public interest 

against disclosure of the categories of documents sought.  To adjudicate such a 

claim, the Tribunal must balance the public interest in promoting the free flow of 

information to the ACCC in conducting its informal merger clearance process with 

the interests of the administration of justice.  This balancing exercise requires the 

competing public interests to be identified with precision, including the purported 

relevance of the particular documents sought to the issues in the proceedings.  It 

is not possible for this task to be performed until the ACCC’s report is filed.
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E. ORDERS TANTAMOUNT TO DISCOVERY ARE NOT APPROPRIATE IN 

APPLICATIONS FOR AUTHORISATION UNDER SECTION 95AU

14. The Tribunal should take into account the fact that the document request is not 

nuanced.  Rather, the request is, in some respects, tantamount to a request for 

discovery.  Discovery-like orders are not appropriate in this forum and the 

Tribunal should be wary of using s.95AZF(2) of the Act as a pathway for de facto 

discovery.

15. The Tribunal is not engaged in a merits review of any decision by the ACCC.  In 

the context of a merits review in the Tribunal, s.113(1) of the Act imposes an 

obligation on the ACCC to provide to the Tribunal all the information that the 

ACCC took into account in connection with the making of the determination to 

which the review relates.  There being no merits review in this case, it is difficult 

to see why the ACCC should be required to produce confidential documents 

obtained in the course of its informal merger review process.  

16. Even in the review context, the Tribunal has rejected the proposition that the 

ACCC should be required to give discovery. In Re Queensland Co-operative 

Milling Association Ltd; Re Defiance Holdings Ltd (1976) 25 FLR 169 at 177, the 

Tribunal said it:

“is simply not concerned with any documents on the Commission files, 
but not on the public register, which the Commission does not see fit to 
place before it. If the absence of that material leads the Tribunal to a 
different result, the applicant will have succeeded in whole or in part. If 
the applicant has any reason to believe that material which might assist 
its case is being withheld by the Commission, a specific remedy is 
provided by s 157 of the Act. It is to be noted, however, that documents 
"prepared by an officer or professional adviser of the Commission" are 
specifically excluded from the operation of that section. The existence of 
that section, and the exception just referred to, both tend to confirm the 
view I have taken that the Commission should not be required to open its 
files to the parties, or even to the Tribunal, in order that a search can be 
made for material on which certain findings might have been based.”

17. Further, the statutory scheme for information disclosure in the context of an 

application for merger authorisation under s.95AU of the Act may be contrasted 

with the approach to information disclosure taken in s.157 of the Act, where, for 

example, in an application to the ACCC for formal merger clearance under 

Subdivision B of Division 3 of Part VII of the Act, the ACCC can be required to 

produce copies of documents furnished to it or obtained by it (other than 

documents prepared by ACCC staff or its advisers) in connection with the 
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application which tend to establish the case of the relevant party.  Thus, in s.157 

of the Act, the Legislature has provided for a limited type of discovery to be given 

by the ACCC.  The Legislature has not made similar provision in the context of 

applications under s.95AU.1  Moreover, under s.103(1)(b) of the Act and in light of 

the time limits for determining the application imposed by s.95AO, the Tribunal 

process under s.95AU is intended to be an expedited and informal process.  This 

is inconsistent with imposing a document production requirement that is or may 

be tantamount to discovery.

18. A further reason for resisting discovery-like orders is the fact that the ACCC is 

already under a statutory obligation, imposed by s.95AZF(1) of the Act, to assist 

the Tribunal.  The role that the ACCC performs in this application, as it does in 

merit review applications in the Tribunal, was identified in Re Queensland Co-

operative Milling Association Ltd; Re Defiance Holdings Ltd (1976) 25 FLR 169 at 

173-174 as being:  

“(a) to examine any statement of facts and contentions put before the 
tribunal by a party, in order to see if all material facts and considerations 
are fully and fairly presented, and to submit to the tribunal the results of 
each such examination; (b) to furnish to the tribunal such additional 
information as the commission considers to be material to the issues 
before the tribunal; (c) to assist the tribunal to evaluate the information 
furnished to it by such means as are appropriate, including the cross-
examination of witnesses and the production of additional information 
having the effect of correcting, qualifying or contradicting information 
already supplied; and (d) to make submissions to the tribunal as to the 
considerations which the commission considers material to the hearing 
before the tribunal.”

19. These are not adversarial proceedings and there is no basis to treat the ACCC 

like an adversarial party in ordinary civil litigation.  It must be presumed that the 

ACCC will take seriously its obligation to assist the Tribunal by bringing forward 

all relevant material, subject to commitments by the ACCC with respect to the 

protection of confidential information.

F. NO LEGITIMATE FORENSIC PURPOSE IN THE DOCUMENT REQUEST

20. The document requests that may be made by the Tribunal under ss.95AZC, 

95AZD and 95AZF(2) of the Act respectively may ultimately be enforced by the 

issuing of a summons under s.105(2) of the Act.  For this reason, it is appropriate 

                                                  
1 However, note that s.157AA of the Act imposes a similar disclosure obligation upon the 

Tribunal when an application for an authorisation is made under Subdivision C of Division 
3 of Part VII.
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to apply a test of legitimate forensic purpose in determining whether to direct the 

production of documents.2  The following general principles relating to legitimate 

forensic purposes are relevant in this case:

(a) first, the issuing party bears the onus of proving that there is a legitimate 

forensic purpose.3  The issuing party must “identify expressly and 

precisely the legitimate forensic purpose”;4

(b) a subpoena (or summons) cannot be issued for engaging in a "fishing 

expedition”;5

(c) it must be established that it is “on the cards” that the documents will 

materially assist the case.6  In ICAP Australia Pty Ltd v BGC Partners 

(Australia) Pty Ltd [2009] NSWCA at [30], the Court explained that “on the 

cards” meant that:

“It must be shown that it is likely the documentation will materially 
assist on an identified issue, or there is a reasonable basis 
beyond speculation that it is likely the documentation will.”
(emphasis added)

21. In this case, the prematurity of the document request means that the Applicant 

cannot identify expressly and precisely the legitimate forensic purpose of its 

document request.

G. CLAIM FOR PUBLIC INTEREST IMMUNITY 

22. The ACCC also objects to the proposed document request on the grounds of 

public interest immunity, or alternatively, on the basis that the Tribunal should 

not, in the exercise of its discretion, direct the production of the category of 

documents because to do so would be contrary to the public interest and this 

                                                  
2 It is an abuse of process to issue a subpoena without a legitimate forensic purpose: Trade 

Practices Commission v Arnotts Ltd (No 2) (1989) 88 ALR 90 at 102.

3 Attorney General for New South Wales v Chidgey [2008] NSWCCA 65 at [5]; Principal 
Registrar of the Supreme Court of Tastan at 504A.

4 Principal Registrar of the Supreme Court of Tastan (1994) 75 A Crim R 498 at 504A; R 
Saleam [1999] NSWCCA 86; Attorney General for New South Wales v Chidgey [2008] 
NSWCCA 65.

5 NSW Commissioner of Police v Tuxford [2002] NSWCA 139 at [27]; Cosco Holdings Pty 
Ltd v Commissioner for Taxation [1997] FCA 1504.

6 Attorney General for New South Wales v Chidgey [2008] NSWCCA 65 at [62].
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outweighs any other considerations.  The effect of the document request made 

by the Applicant is to require the ACCC to produce confidential communications 

with market participants.  In this case, the public interest in preserving the 

confidentiality of the ACCC’s market enquiries to maintain the integrity of the 

informal merger clearance process should prevail over the public interest in 

administration of justice in providing to the Applicant material the relevance of 

which cannot be gauged at this stage.  

23. Public interest immunity is a doctrine of substantive law and not merely a rule of 

evidence.7  Public interest immunity is a principle of law which may be invoked to 

resist the production of documents where to do so would be injurious to the public 

interest.8  The categories of public interest immunity claim are not closed.9  It has 

been recognised that there is a public interest in protecting the confidentiality of 

information of a personal character that has been obtained in the exercise of a 

statutory power, where the information was given with the expectation that it 

would not be used for a purpose other than for which it was given.10  More 

generally, there is a public interest in preserving the confidentiality of information 

acquired by public agencies in the course of discharging their functions in order 

to preserve the free flow of information.11  This is particularly the case where the 

information provider stands in the position of an informant to a regulatory 

agency.12  If disclosure of confidential information in the hands of an agency may 

adversely affect its ability to collect the same or similar information in the future, 

there is “the clearest public interest in preserving the flow of information by 

ensuring confidentiality and by not countenancing in any way breach of promised 

confidentiality.”13

                                                  
7 Jacobsen v Rogers (1985) 182 CLR 572 at 588.

8 Sankey v Whitlam (1978) 142 CLR 1 at 38 per Gibbs ACJ.

9 Australian National Airlines Commission v Commonwealth (1975) 132 CLR 582 at 591; D 
v National Society for the Prevention of Cruelty to Children [1987] AC 171 at 230.

10 Jacobsen v Rogers (1985) 182 CLR 572 at 589-590.

11 For example, see Alfred Crompton Amusement Machines Ltd v Customs and Excise 
Commissioners (No 2) [1974] AC 405 at 433-434 and Zarro v Australian Securities 
Commission (1992) 36 FCR 40 at 46 and 49-50 per Lockhart J, at 57-58 per Ryan J. 

12 ASIC v Dawson Nominees Pty Ltd (2008) 169 FCR 227 at 237 [48]-[52] (Heerey, Moore 
and Tracey JJ) and Australian Competition and Consumer Commission v Prysmian Cavi 
E Sistemi Energia SRL (2011) 283 ALR 137; [2011] FCA 938 at [182]-[185], [192]-[195] 
(Lander J).

13 Sankey v Whitlam (1978) 142 CLR 1 at 65-66 per Stephen J.
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24. The following approach is usually adopted in determining a public interest 

immunity claim:14

(a) first, it is necessary to identify the legitimate forensic purpose of the 

information sought;

(b) secondly, the precise public interest said to arise must be identified and 

the risk that disclosure would be injurious to that interest must be 

evaluated and assessed;

(c) thirdly, that public interest (and the threat that disclosure poses to that 

interest) must be balanced against the competing public interest of 

whether the administration of justice would be frustrated if such 

documents were withheld.  This requires consideration of inter alia how 

significant or relevant the evidence is for the determination of the 

litigation, as well as any other competing public interest.

25. Where the balance will fall depends on all the circumstances of the case, 

including how central the document or evidence is to the matters in issue in 

proceedings.15  As noted above, the prematurity of the document request makes 

it difficult, if not impossible, for the Tribunal to identify the legitimate forensic 

purpose of the information sought and assess its significance for the 

proceedings.  The Applicant has not articulated any clear benefit that will accrue 

to it in seeing the documents sought from the ACCC.

26. The ACCC’s public interest immunity claim is supported by an affidavit of Mr 

Rami Greiss, who is responsible for the oversight of all merger assessments 

undertaken by the ACCC.  Mr Greiss gives evidence of the risk of a chilling effect 

on the voluntary disclosure of information by various market participants, which is 

essential to the effective conduct of the ACCC’s informal merger clearance 

process, if the confidentiality of those disclosures cannot be ensured.  

27. Mr Greiss gives evidence that the business community and their legal advisers 

have demonstrated a clear preference for the informal merger clearance system 

which offers a number of benefits including flexibility, transparency, accountability 

                                                  
14 See generally Sankey v Whitlam (1978) 142 CLR 1 at 43 per Gibbs ACJ and The 

Commonwealth v Northern Land Council (1993) 176 CLR 604 at 616.

15 For example, see ASIC v Dawson Nominees Pty Ltd (2008) 169 FCR 227 at 232 (Heerey, 
Moore and Tracey JJ).
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and timeliness.  The importance of the informal merger clearance process and 

the reliance placed on it by the Australian business community is demonstrated 

by the large number of informal merger clearances undertaken by the ACCC. 

28. As explained by Mr Greiss, a key component part of the ACCC’s informal merger 

review process is its market inquiry process. This process relies on third parties 

providing information and views, on a confidential basis, relating to particular 

transactions under review. Third parties, including competitors, customers and 

suppliers, act as a sounding board to test the views and information provided by 

the merger parties to the ACCC.  Without the frank and willing assistance of the 

merger parties and third parties, there is a real risk that the ACCC will have 

insufficient accurate market information on which to base its informal merger 

clearances, and in particular to test the information and arguments put to it by the 

merger parties in a timely fashion. 

29. To a large extent the information gathering exercise during the informal merger 

review process is dependent upon voluntary disclosures by interested parties.  

Section 155 notices are used in only a small proportion of mergers considered by 

the ACCC in the informal merger review process since they are costly and time 

consuming, both for parties and the ACCC.  If the confidentiality of information 

disclosures could not be ensured, there is a real risk that interested parties would 

not be prepared to make voluntary information disclosures.  This would 

undermine the efficacy of the informal merger clearance process.  The advantage 

of the ACCC being able to receive information on a confidential basis was 

recognised by the Tribunal in Re Queensland Co-operative Milling Association 

Ltd; Re Defiance Holdings Ltd (1976) 25 FLR 169 at 172.

30. To the extent that the efficacy of the informal merger clearance process is 

undermined, this may promote greater reliance on formal merger clearance 

processes, either to the ACCC (in an application under s.95AD) or directly to the 

Tribunal (in an application under s.95AU), instead of informal reviews.  That will 

increase costs and uncertainty for business. 

H. ANTICIPATED CLAIM FOR LEGAL PROFESSIONAL PRIVILEGE

31. If the Tribunal were to direct production of the documents requested by the 

Applicant, it is anticipated that the ACCC will make a claim over those documents 

of legal professional privilege at common law.  At common law, communications 

between a party or its solicitor and a witness for the dominant purpose of use in 
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or in relation to pending or anticipated litigation are privileged.16  In particular, 

communications passing between the party and a third person (who is not the 

agent of the solicitor to receive the communication from the party) are privileged if 

they are made with reference to litigation either anticipated or commenced and 

for the purpose of being put before the solicitor with the object of obtaining his 

advice or enabling him to prosecute or defend an action.17

32. The document request is not limited to the final version of witness statements or 

finalised proofs of evidence.  While it may be accepted that finalised witness 

statements that have been served for the purposes of litigation are not subject to 

privilege,18 draft witness statements stand in a different position and are 

privileged.19

33. There is a question about whether at the time the statements were obtained, 

litigation was reasonably anticipated.  This is an objective test and requires a 

consideration of all the facts and circumstances.20  There had previously been 

disagreement in the case law regarding the basis upon which it could be said that 

litigation was reasonably anticipated.21  However, the Full Court of the Federal 

Court has now determined that litigation is reasonably anticipated where there is 

a real prospect of litigation.22  It is anticipated that the ACCC would adduce 

                                                  
16 Trade Practices Commission v Sterling (1979) 36 FLR 244 at 246; Australian Securities 

and Investments Commission v Mining Projects Group (2007) 164 FCR 32 at 41 [27];
Buzzle Operations Pty Ltd (in liq) v Apple Computer Australia Pty Ltd (2009) 74 NSWLR 
469 at 475 [15].  That the dominant purpose test applies at common law was confirmed in 
Esso Australia Resources Ltd v Commissioner of Taxation (1999) 201 CLR 49.

17 Trade Practices Commission v Sterling (1979) 36 FLR 244 at 246; Australian Securities 
and Investments Commission v Australian Lending Centre Pty Ltd (No 2) [2011] FCA 
1057 AT [12] (Perram J).

18 Australian Competition and Consumer Commission v Cadbury Schweppes (2009) 174 
FCR 547 at 556 [37].

19 Australian Competition and Consumer Commission v Cadbury Schweppes (2009) 174 
FCR 547 at 557 [45].

20 Australian Competition and Consumer Commission v Yazaki Corporation [2014] FCA 
1316 at [34] (Besanko J).

21 In Australian Competition and Consumer Commission v Australian Safeway Stores Pty 
Ltd (1998) 81 FCR 526 at 559, Goldberg J said that proceedings were reasonably 
anticipated where “there is a reasonable probability or likelihood that such proceedings 
will be commenced – not that they will be but rather that more probably than not they will 
be.”  However, in Mitsubishi Electric Australia Pty Ltd v Victorian WorkCover Authority 
(2002) 4 VR 332 at 341, [19], Batt JA said that litigation will be contemplated where there 
is a real prospect of proceedings being issued as distinct from a mere possibility.  The 
difference between the two tests was discussed by the Full Court of this Court in Visy 
Industries Holdings Pty Ltd and Others v Australian Competition and Consumer 
Commission (2007) 161 FCR 122.

22 Ensham Resources Pty Ltd v AIOI Insurance Company Ltd and Others (2012) 209 FCR 1 
at 10 [54]-[57] per Lander and Jagot JJ.  See also ASIC v Australian Lending Centre at 
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evidence that there was real prospect of litigation in this case and that statements 

were obtained in that context and for the dominant purpose of being used for 

obtaining advice and in litigation.

34. Further, and in any event, legal advice privilege applies in its full extent to 

documents created or received for the dominant purpose of the giving of legal 

advice to facilitate representation of the ACCC by its lawyers.23 The privilege 

covers communications, including with third parties, made or received for the 

dominant purpose of obtaining legal advice, including advice in respect of the 

preparation of evidence for use or possible use in this proceeding.24  

35. Any exclusion of legal professional privilege from curial or administrative 

proceedings must be clear from applicable legislation.25  The Act does not 

exclude the common law right of legal professional privilege.  

36. In a number of cases the Administrative Appeals Tribunal has held that “litigation 

privilege” applies in respect of a Tribunal proceeding.26  A proceeding in which 

the Tribunal may grant authorisation for a merger may be distinguished from a 

Commissioner’s inquiry that results in a report and the making of 

recommendations.27  Litigation privilege applies to documents prepared and 

received in anticipation of this proceeding.  

I. CONCLUSION

37. In summary, the Applicant’s 5 October 2015 document request is outside the 

scope of the request contemplated in paragraph 4 of the Tribunal’s 30 September 

2015 directions.  In any event, the request for documents is premature and 

should be rejected for that reason.  Further, the ACCC presses a claim for public 

interest immunity over the documents.  The ACCC also reserves its right to claim 

                                                                                                                                                 
306 [23] (Perram J) and Australian Competition and Consumer Commission v Yazaki 
Corporation [2014] FCA 1316 at [32] (Besanko J).

23 For example, see Re Neenan and Australian Postal Corporation (2011) 121 ALD 459 at 
[27].

24 For example, AWB v Cole (2006) 152 FCR 382 at [162] and Cadbury Schweppes Pty Ltd 
v Amcor Ltd (2008) 246 ALR 137 at [41].

25 Baker v Campbell (1983) 153 CLR 52 at 122.

26 For example, see eg Re Farnaby and Military Rehabilitation and Compensation 
Commission (2007) 97 ALD 788 per Downes J and Groom DP, citing Waterford v 
Commonwealth (1987) 163 CLR 54 at 101; Re VCA and Australian Prudential Regulation 
Authority (2008) 105 ALD 236; Re Neenan and Australian Postal Corporation [2011] 
AATA 372.

27 See, in this regard, AWB Ltd v Cole (2006) 152 FCR 382 at [161].
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legal professional privilege over the documents and anticipates that if a direction 

for production is made, a claim will be made to protect that privilege. 

7 October 2015

Counsel for the ACCC

S White SC

Tel: (02) 9223 8374

Email: stwhite@chambersinbox.com.au

N L Sharp

Tel: (02) 9232 0042

Email: nsharp@sixthfloor.com.au
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