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IN THE AUSTRALIAN COMPETITION TRIBUNAL

ACT 9 of 2015

SEA SWIFT PTY LIMITED 

RE: PROPOSED ACQUISITION OF THE NORTHERN AUSTRALIAN MARINE 
FREIGHT OPERATIONS OF TOLL MARINE LOGISTICS AUSTRALIA

ACCC’S OUTLINE OF SUBMISSIONS ON FILING OF A VALID APPLICATION

INTRODUCTION

1. On 21 September 2015, Sea Swift Pty Limited (the Applicant) filed with the 

Australian Competition Tribunal (the Tribunal) documents purportedly constituting 

an application for authorisation under Subdivision C of Division 3 of Part VII of the 

Competition and Consumer Act 2010 (Cth) (CCA) (merger authorisation) to acquire 

certain assets of Toll Marine Logistics Australia’s marine freight operations (the 

Application).  

2. Upon receiving a purported application for merger authorisation, the Tribunal must 

assess whether it is valid in accordance with section 95AV of the CCA.  

3. Section 95AV(1) of the CCA provides that, to be valid, an application must:

(a) be in a form prescribed by the regulations and contain the information 

required by the form; 

(b) be accompanied by such other information and documents as are prescribed 

by the regulations; and

(c) be accompanied by the fee (if any) prescribed by the regulations.

4. The relevant form prescribed by the regulations is Form S: Regulation 73 of the 

Competition and Consumer Regulations 2010 (Cth) (the Regulations).  Form S 

requires the applicant to follow the directions on the back of the form in completing 

the application.  Direction 2 to the Form S is:

“The facts and contentions set out in the application must be verified by a 
person able and qualified to give such verification (see relevant practice 
direction published by the Australian Competition Tribunal).”1

                                                
1 The relevant practice direction is the Tribunal’s Practice Direction No 7, Verification of facts and contentions 

in application for authorisation, issued 5 January 2007.
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5. If the Tribunal considers that the purported application is not a valid application, the 

Tribunal must, pursuant to section 95AW of the CCA, notify the applicant in writing 

that it has not made a valid application and provide reasons why the purported 

application does not comply with Division 3 of Part VII of the CCA.  That notification 

must be made within five business days of receiving the application. 

6. The Tribunal has requested any submissions upon the validity of the application be 

lodged with it by 24 September 2015. 

PURPORTED APPLICATION

7. The Applicant has informed the Tribunal that, in addition to the Form S and related 

documents provided on 21 September 2015, it intends to file additional material in 

support of its application.  

8. The ACCC submits that the Application is incomplete and that, until the Applicant 

has filed all of its material in support of the application and has told the Tribunal that 

the material is complete, the Tribunal cannot assess the validity of the Application.

9. On 23 September 2015, the Applicant provided a statement from George Siolis of 

RBB Economic Consulting. On the same day (that is, two days after the Application is 

dated) the Applicant advised the Tribunal and the ACCC that “in the next 7 to 10 

days”  the Applicant anticipates also filing:

(a) two reports by expert economists addressing market definition, a 

competition analysis and consideration of the public benefits of the 

proposed transaction (being the acquisition the subject of the application); 

and

(b) three community witness statements to be filed by either the Applicant or 

Toll.

10. The Applicant says that it has not been practicable to file the two additional expert 

reports any earlier, as the experts require some time with the material as filed for the 

preparation of their reports and that one of the community witnesses was unable to 

finalise his statement as he was away until 22 September 2015.  The Applicant has not 

explained why the other two community witness statements could not be filed with the 

Form S.  The ACCC submits that the reason for the Applicant’s failure to file all the 

material upon which it seeks to rely is irrelevant to the question whether a complete 



application has been lodged, upon which the Tribunal can decide whether it is a valid 

application.

11. Notwithstanding the above, the Applicant has said that the Application contains the 

Applicant’s submissions about why the Application should be granted, as required by 

the Regulations and Practice Direction No 5.  Further (according to the Applicant) the 

fact that the further evidence to be provided will support the Application does not 

affect the Tribunal’s assessment of the validity of the application.

12. The ACCC submits that the Applicant’s submissions immediately above are contrary 

to relevant precedent in such matters and with the statutory regime set out in 

Subdivision C of Division 3 of Part VII of the CCA.  

Precedent

13. In Application for Authorisation of Acquisition of Macquarie Generation by AGL 

Energy Limited [2014] ACompT 1 (Re AGL), the Tribunal determined that the 

application for merger authorisation was not validly made until the applicant, AGL 

Energy Limited (AGL), had filed all material it sought to rely upon.  That reflects the 

position in this case.

14. AGL filed a Form S and supporting material on 24 March 2014.  It then filed 

additional material to complete is application on 27 March 2014.

15. The Tribunal in Re AGL said, at [2]:

“Following the lodgement of further documents by AGL, the Tribunal 
determined AGL’s application to be valid on 27 March 2014.  It is common 
ground that, for the purposes of s 95AZI of the CC Act a valid application 
was made on 27 March 2014.”

16. The approach of the Tribunal in Re AGL is further clarified by the memorandum from 

the Tribunal President to the Tribunal Registrar dated 1 April 2014, in which the 

President stated:

“The Tribunal has considered the material filed by the applicant in the above 
matter as at 27 March 2014. 

Having regard to the information and documents lodged, it is the view of the 
Tribunal that the application as at that date is a valid application.”

17. In the first case management conference in relation to the Re AGL proceeding, the 

Tribunal President confirmed that he had been advised by senior counsel for the 

applicant that 
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“completion of the documents was 27 March and that’s when your client 
takes the view that the application was made?”2

18. It is apparent that in Re AGL, the question of the validity of the application for merger 

authorisation was not considered until the Tribunal had been informed that the 

documents constituting the application were complete.

19. Following the approach taken by the Tribunal in Re AGL (and the ACCC submits that 

the approach in Re AGL should be followed), the question of validity of the 

Application for the purposes of section 95AV will not even arise until the Applicant 

completes the filing of its material in support of it.

Tribunal process

20. The statutory framework established by Subdivision C of Division 3 of Part VII of the 

CCA is such that it is incumbent upon the applicant for merger authorisation to 

provide the entirety of its submission in support of the application at the outset, 

subject to leave to reply to material produced to the Tribunal by the ACCC, intervener 

or third party after the application is filed.  That is to say that the Tribunal’s merger 

authorisation process is “front-loaded”.  This is essential given the tight three month 

statutory timeframe in which the Tribunal must make a determination (absent 

extension).

21. Importantly, the provisions of Subdivision C of Division 3 of Part VII make clear that 

the process is front-loaded:

(a) Section 95AZC provides for the Tribunal to seek additional information 

from the Applicant.

(b) Section 95AZD(1) provides for the Tribunal to seek additional information 

from “a person”.

(c) Section 95AZD(2) empowers the Tribunal to consult with such persons as 

it considers reasonable and appropriate for the purposes of making its 

determination on the application.

                                                
2 Transcript 31 March 2014, P-16, lines 32-35.



(d) Section 95AZEA provides that the Tribunal must require the ACCC to 

provide a report on matters and at a time specified by a Tribunal member 

but the ACCC may include in that report anything it considers relevant.

(e) Section 95AZF requires the ACCC to assist the Tribunal, including by 

calling, examining or cross-examining witnesses, reporting on statements 

of fact put before the Tribunal, making submissions on any issue the 

ACCC considers relevant and to make such reports and provide such other 

assistance to the Tribunal, as the presidential member of the Tribunal 

specifies.

(f) Section 95AZFA empowers the ACCC, for the purposes of 

section 95AZEA or 95AZF, to make such enquiries as it considers 

reasonable and appropriate.

(g) Section 95AZG(2) requires the Tribunal, in making its determination, to 

take into account:

i. any submissions by the applicant, the Commonwealth, a State, a 

Territory or any other person that are received within the period 

specified under paragraph 95AY(b);

ii. any information received under section 95AZC or 95AZD(1) within 

the period specified in the relevant notice;

iii. any information obtained from consultations under 

subsection 95AZD(2);

iv. the report given to it under section 95AZEA; and

v. any thing done as mentioned in section 95AZF.

22. From these provisions it can be seen that, once an application is filed, the control of 

material to be provided to, obtained by and had regard to by the Tribunal lies with 

either the Tribunal or with the ACCC.  

23. There is no provision for an applicant to put forward additional material (unless 

invited or required to do so by the Tribunal) following the filing of the entirety of the 

applicant’s material and the Tribunal determines there is a valid application.  That 
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suggests clearly that the Applicant must file all of its material together with its Form 

S.

24. Further, at a practical level, the severely limited time within which the Tribunal must 

consider an application for merger authorisation and deliver a determination militates 

against allowing an applicant to provide its material in support of its application at a 

time convenient to it, and on a rolling basis following the filing of a Form S.  The 

ability of the ACCC to provide meaningful assistance to the Tribunal in merger 

authorisation proceedings, and the Tribunal’s ability to give meaningful consideration 

to an application for merger authorisation, will be undermined if it is open to an 

applicant to determine that the 3-month statutory period has commenced simply by 

lodging a Form S without all of the supporting materials.  Indeed, if that were the 

case, parties may be able to game the merger authorisation process.

VALIDITY ASSESSMENT

25. Given the expected significance of the outstanding information (particularly expert 

reports going to market definition, competition analysis and consideration of public 

benefit), the ACCC submits that the Application is substantially incomplete now, and 

was even less complete when filed on 21 September.  Therefore the time for assessing 

validity has not yet commenced.  This is the case even taking into account section 

172(3) of the CCA, which provides that substantial compliance with a form is 

sufficient.  

26. Leaving aside the question of whether or not the time has arisen for the Tribunal to 

assess whether or not the Application is valid for the purposes of section 95AV, the 

ACCC has conducted an assessment of the Form S and supporting material as filed by 

the Applicant so far.  The ACCC considers that a number of the Applicant’s responses 

to the questions in the Form S are incomplete.  However, the ACCC is aware that 

section 172(3) of the CCA provides that substantial compliance with a regulation is 

sufficient.  The ACCC reserves its position on whether a complete application has 

been made until such time as the Applicant confirms that it has filed all material upon 

which it relies and that it considers that its application, including Form S, is complete.

J.W.K. Burnside

David Godwin

Counsel for ACCC
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