
Explanatory information for participants in the Tribunal's 
community consultation process 

1 Introduction 

The Australian Competition Tribunal (the Tribunal) was established under the Trade 
Practices Act 1965 (Cth) and continues under the Competition and Consumer Act 2010 
(Cth). One of the functions of the Tribunal is to review decisions made by the Australian 
Energy Regulator (AER) about electricity and gas distributors and transmitters 
(regulated businesses). 

Several regulated businesses in Victoria have made an application seeking review of the 
AER’s determinations about the revenue they can recover from consumers through 
network charges. The Minister for Energy, Environment and Climate Change of the 
Government of Victoria (Victorian Minister) has advised of her intention to intervene in 
the review of the decisions. 

The Tribunal will hear the applications for review in November 2016. Prior to this, the 
Tribunal will hold a public forum with current and prospective electricity network service 
users, user and consumer organisations or user or consumer interest groups 
(participants). 

The public forum will be held in Melbourne on 6 & 7 October 2016 from 10.15 am at 
the Federal Court of Australia, Owen Dixon Commonwealth Law Courts Building, 
Court Room 6K, 305 Williams Street, Melbourne.1  

The purpose of the public forum is to consult with those who may be affected by the 
Tribunal’s decisions. The Tribunal invites you to participate in this process. 

In February 2016, the Tribunal determined appeals brought by network applicants and 
by the Public Interest Advocacy Centre in relation to electricity and gas determinations 
made by the AER for networks in NSW and the ACT (NSW Decisions). In those 
decisions, the Tribunal considered the National Electricity Objective (see below) and the 
“long term interests of consumers”, as well as some issues which are similar to issues 
raised for review in these appeals. The NSW decisions are available on the Tribunal’s 
website at http://www.competitiontribunal.gov.au/decisions. Some aspects of the 
Tribunal’s decisions are currently the subject of applications brought by the AER for 
judicial review by the Full Court of the Federal Court of Australia. 

The Tribunal will need to make a new decision on the grounds for review raised in the 
applications of the Victorian regulated businesses, although the Tribunal’s findings and 
comments in the earlier NSW decisions may be taken into account by the Tribunal. 

The Tribunal has also recently heard an appeal brought by SA Power Networks in 
relation to the electricity determination made by the AER for the network in South 
Australia, which also raised some similar issues to those raised by the Victorian 
regulated distribution businesses.  

                                                   
1   The applications are being heard together with an application for review made by ActewAGL Distribution and a 

separate community consultation forum, with respect to this matter, will be held in Canberra on 11 October 
2016. 

http://www.competitiontribunal.gov.au/decisions
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2 Appeals 

The table below sets out each of the Victorian regulated businesses who have lodged 
applications for review, together with links to the AER’s decisions, the relevant 
applications by the regulated businesses and links to any notifications of intention to 
intervene or applications to intervene in the proceedings. 

Regulated 
Distribution 
Business 

Service AER 
Decision 
(including 
proposals 
and other 
material) 

Applications 
for Review 

Notification of intention 
to intervene and 
applications to 
intervene 

United 
Energy 
Distribution 
Pty Limited 

Electricity Link United Energy 
Distribution Pty 
Limited 

 

Victorian Minister notice 
of intervention   

CitiPower Pty 
Ltd 

Electricity Link CitiPower Pty 
Ltd 

 

Victorian Minister notice 
of intervention 

Powercor 
Australia Ltd 

Electricity Link Powercor 
Australia Ltd 

 

Victorian Minister notice 
of intervention  

Jemena 
Electricity 
Networks 
(Vic) Ltd 

Electricity Link Jemena 
Electricity 
Networks (Vic) 
Ltd 

 

Victorian Minister notice 
of intervention  

AusNet 
Electricity 
Services Pty 
Ltd 

Electricity Link AusNet 
Electricity 
Services Pty Ltd 

 

Victorian Minister notice 
of intervention 

 

3 Regulated businesses 

The regulated businesses own and operate distribution networks that transfer electricity 
from one point to another. The networks are made up of the ‘poles and wires’, and 
associated infrastructure, that transport electricity to businesses and residential 
customers. A regulated business is different from energy retailers, who compete with 
one another. When an electricity customer pays his or her electricity bill from the 
retailers, the customer is not only paying for the commodity (i.e. electricity) but is also 
effectively paying for a number of services: the transmission of the electricity over 
transmission networks; the distribution of the electricity to individual customers; and 

https://www.aer.gov.au/networks-pipelines/determinations-access-arrangements/united-energy-determination-2016-20
http://www.competitiontribunal.gov.au/__data/assets/pdf_file/0005/31919/ACT-3-of-2016-Application-for-Leave-and-Application-for-Review.pdf
http://www.competitiontribunal.gov.au/__data/assets/pdf_file/0005/31919/ACT-3-of-2016-Application-for-Leave-and-Application-for-Review.pdf
http://www.competitiontribunal.gov.au/__data/assets/pdf_file/0005/31919/ACT-3-of-2016-Application-for-Leave-and-Application-for-Review.pdf
http://www.competitiontribunal.gov.au/current-matters/tribunal-documents/act-3-2016
http://www.competitiontribunal.gov.au/current-matters/tribunal-documents/act-3-2016
https://www.aer.gov.au/networks-pipelines/determinations-access-arrangements/citipower-determination-2016-20
http://www.competitiontribunal.gov.au/__data/assets/pdf_file/0015/31920/ACT-4-of-2016-Application-for-Merits-Review.pdf
http://www.competitiontribunal.gov.au/__data/assets/pdf_file/0015/31920/ACT-4-of-2016-Application-for-Merits-Review.pdf
http://www.competitiontribunal.gov.au/current-matters/tribunal-documents/act-4-2016
http://www.competitiontribunal.gov.au/current-matters/tribunal-documents/act-4-2016
https://www.aer.gov.au/networks-pipelines/determinations-access-arrangements/powercor-determination-2016-20
http://www.competitiontribunal.gov.au/__data/assets/pdf_file/0016/31921/ACT-5-of-2016-Application-for-Merits-Review.pdf
http://www.competitiontribunal.gov.au/__data/assets/pdf_file/0016/31921/ACT-5-of-2016-Application-for-Merits-Review.pdf
http://www.competitiontribunal.gov.au/current-matters/tribunal-documents/act-5-2016
http://www.competitiontribunal.gov.au/current-matters/tribunal-documents/act-5-2016
https://www.aer.gov.au/networks-pipelines/determinations-access-arrangements/jemena-determination-2016-20
http://www.competitiontribunal.gov.au/__data/assets/pdf_file/0017/31922/ACT-7-of-2016-Application-for-Merits-Review.pdf
http://www.competitiontribunal.gov.au/__data/assets/pdf_file/0017/31922/ACT-7-of-2016-Application-for-Merits-Review.pdf
http://www.competitiontribunal.gov.au/__data/assets/pdf_file/0017/31922/ACT-7-of-2016-Application-for-Merits-Review.pdf
http://www.competitiontribunal.gov.au/__data/assets/pdf_file/0017/31922/ACT-7-of-2016-Application-for-Merits-Review.pdf
http://www.competitiontribunal.gov.au/current-matters/tribunal-documents/act-7-2016
http://www.competitiontribunal.gov.au/current-matters/tribunal-documents/act-7-2016
https://www.aer.gov.au/networks-pipelines/determinations-access-arrangements/ausnet-services-sp-ausnet-determination-2016-20
http://www.competitiontribunal.gov.au/__data/assets/pdf_file/0018/31923/ACT-8-of-2016-Application-for-Merits-Review.pdf
http://www.competitiontribunal.gov.au/__data/assets/pdf_file/0018/31923/ACT-8-of-2016-Application-for-Merits-Review.pdf
http://www.competitiontribunal.gov.au/__data/assets/pdf_file/0018/31923/ACT-8-of-2016-Application-for-Merits-Review.pdf
http://www.competitiontribunal.gov.au/current-matters/tribunal-documents/act-8-2016
http://www.competitiontribunal.gov.au/current-matters/tribunal-documents/act-8-2016
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retail services which involve the purchasing of the other services for the customer, billing 
the customer and paying the other service providers. 

Several retailers can provide the same retail service to a given customer; therefore, 
electricity retailers compete with one another.  However, each customer only has one 
distribution linkage to the electricity distribution network, so there is no competition for 
electricity distribution services.  Therefore the revenue that regulated businesses may 
recover through the prices they charge for distribution services is set by a regulatory 
process, which is intended to replicate the effects of competition.  The relevant 
regulations are: 

• The National Electricity Law (NEL) (in a Schedule to the National Electricity 
(South Australia) Act 1996) and the National Electricity Rules (NER).  

4 Electricity determinations 

Periodically, the AER conducts a process to determine how much revenue a regulated 
business can recover from consumers in the next five year period. 

After several preliminary steps, regulated businesses submit final revenue proposals 
which are assessed by the AER. The AER is required to assess those proposals against 
the requirements in the NEL and the NER.  If the AER disagrees with those proposals, it 
can substitute its own decision. If, as here, the regulated business does not agree with 
the AER’s decision, it can make an application to the Tribunal for review of the AER’s 
decision. Other people affected by the AER’s decision may also apply to the Tribunal for 
a review. 

5 The NEO  

In considering an application for review of an electricity distribution decision of the AER, 
the overarching task for the Tribunal is to come to a decision which  promotes the 
National Electricity Objective (the NEO), which is to: 

promote efficient investment in, and efficient operation and use of, electricity 
services for the long term interests of consumers of electricity with respect to— 

(a) price, quality, safety, reliability and security of supply of electricity; 
and 

(b) the reliability, safety and security of the national electricity 
system.2 

In reaching a decision which promotes the NEO, the Tribunal can: 

• affirm the AER’s decision (leave the decision unchanged); 

• vary the AER’s decision (change the decision); or 

• remit the AER’s decision (send the decision back to the AER to make again).3 

However, the Tribunal can only vary or remit the AER’s decision if it is satisfied that to 
do so will, or is likely to, result in a decision that is a materially preferable decision in 
making a contribution to the achievement of the NEO.4 
                                                   
2  Section 7 of the NEL. 
3  Section 71P(2) of the NEL. 

https://www.legislation.sa.gov.au/LZ/C/A/NATIONAL%20ELECTRICITY%20(SOUTH%20AUSTRALIA)%20ACT%201996/CURRENT/1996.44.UN.PDF
http://www.aemc.gov.au/Energy-Rules/National-electricity-rules/Current-Rules
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6 Information for participants to consider 

Community consultation is a relatively new aspect of the Tribunal’s processes. It is 
intended to remove some of the barriers to participation by consumers in appeals.5 The 
Tribunal must now consult with participants as part of its review process.6 

In making this change, the Standing Council on Energy and Resources (SCER) 
recognised that, in interpreting the NEO, the long-term interests of consumers (with 
respect to price, quality, safety, reliability and security of supply) are paramount.7 SCER 
considered that consulting with participants would assist the Tribunal, in particular, in 
establishing what constitutes the “long term interests of consumers”.8 A copy of SCER’s 
Regulation Impact Statement, Limited Merits Review of Decision-Making in the 
Electricity and Gas Regulatory Frameworks, Decision Paper, 6 June 2013 can be 
found here.  

The public forum is informal and enables participants to make oral submissions to the 
Tribunal about the applications for review of the AER’s decision. Participants may raise 
any matter that is relevant to the Tribunal’s functions in the reviews (which, in this case, 
are set out in the applications of the regulated businesses linked to above). However, 
participants may wish to consider the following matters in their submissions: 

• The Tribunal can only vary the AER’s decision if it decides there is a different, 
materially preferable NEO decision. 

• The AER’s decision, although made up of constituent parts, allows a regulated 
business to recover a single overall sum of money each year (called an annual 
revenue allowance). 

• In deciding whether there is a materially preferable NEO decision, the Tribunal 
must consider: 

• the AER’s decision in determining the annual revenue allowance as a 
whole; 

• how individual sections of the AER’s decision relate to one another; 

• the Tribunal must take into account the revenue and pricing principles 
in the NEL (in the same way the AER does when making its 
decision);9 

• The Tribunal cannot decide whether or not a materially preferable 
NEO decision exists solely on the basis of impacts on the revenue 
that a regulated business can recover from consumers.10 

                                                                                                                                                
4  Section 71P(2a) of the NEL.  
5  SCER Regulation Impact Statement, Limited Merits Review of Decision-Making in the Electricity and Gas 

Regulatory Frameworks Decision Paper, 6 June 2013, p. 8. 
6  Section 71R(b) of the NEL. 
7  SCER Statement of Policy Intent, Review Framework for the Electricity and Gas Regulatory Decision Making, 

December 2012. 
8  SCER Regulation Impact Statement, Limited Merits Review of Decision-Making in the Electricity and Gas 

Regulatory Frameworks Decision Paper, 6 June 2013, p. 36. 
9  Section 7A of the NEL. 
10  Section 71P(2b)(d)(ii) of the NEL. 

http://www.scer.gov.au/sites/prod.energycouncil/files/publications/documents/Limited%20Merits%20Review%20-%20Decision%20RIS%20-%20June%202013.pdf
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• The AER and the regulated businesses have been discussing the matters 
which led to the decision for several years. A large amount of relevant material 
is collated and available on the AER’s website. 

• The basis on which the businesses say the AER’s decision is in error is set out 
in their applications. 

• The basis on which the AER says its decisions are correct is set out in its 
decisions. 

Participants at the public forum may wish to address their submissions to the Tribunal 
on the basis of the above. 
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