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Expert Economic Report of Dr Christopher Pleatsikas
I.
1.

Background and Qualifications
I, Christopher Jon Pleatsikas, am an economist, living in Berkeley, California. I am a
Vice President at Charles River Associates, an international economic, litigation
support services and business strategy consulting firm, headquartered in Boston,
Massachusetts. In the past I was co-Director of the firm’s Asia-Pacific Competition
Practice, based in Sydney.

2.

I have been a Managing Director at the Berkeley Research Group and at LECG, LLC,
both global economics and business strategy consulting firms. I have also been a
Principal at Putnam, Hayes & Bartlett (now part of PA Consulting) and a Manager of
the

Economic

Analysis

Unit

at

Price

Waterhouse

(now

part

of

PricewaterhouseCoopers). I have also been a Distinguished Lecturer/Lecturer in the
Economics Department of the University of California, Santa Cruz.
3.

I received a B.A. from the University of Pennsylvania, as well as an M.S. in Natural
Resources from the University of Vermont and a Ph.D. in Regional Economic Analysis
from the University of Pennsylvania. In addition to teaching industrial organization
(competition economics) at the University of California, I have taught economics and
quantitative methods at both the University of Pennsylvania and the University of
Maryland.

4.

My particular areas of expertise are industrial organisation, competition policy,
damages analysis, regulation, and microeconomics. I have extensive experience in
Australia, as well as in New Zealand, the United States and Europe, in competition
(antitrust) analysis and litigation as well as in other litigation and strategic consulting
assignments concerning damages analysis, intellectual property matters, contractual
matters and contract disputes.

5.

I have worked in a wide variety of industries in my career, including high technology
industries, consumer products industries and the energy industry. I have also worked in
the wagering/gambling industry, including in Australia. In this industry I have worked
on license extensions, mergers and acquisitions and economic impact analysis.
2
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6.

More generally, my experience in antitrust analysis includes a wide range of matters,
including (but not limited to) mergers and acquisitions, as well as allegations of
monopolisation and attempted monopolisation, predatory pricing, raising rivals’ costs,
price fixing and many other subject matters. I also have considerable experience in
economic impact analysis, including experience in constructing and applying economic
impact models designed to estimate the regional economic impacts of industrial and
economic activity.

7.

I have testified before and submitted testimony to the Australian Federal Court and the
Australian Competition Tribunal, as well as the Australian Copyright Tribunal, state
and federal courts in the United States and courts in New Zealand and the Republic of
Singapore. I have also testified under Australian Federal Court rules in several private
arbitrations in Australia. I have been engaged by private clients and by antitrust
regulators, including the Australian Competition and Consumer Commission.

8.

I have authored and co-authored a number of papers. For example, I have authored
and/or co-authored articles on market definition, on the competitive effects of longterm contracts, on predatory pricing and on the problems encountered in competition
analysis. I am also editor of the “Report from North America,” a column on antitrust
developments published regularly in the Australian Journal of Competition and
Consumer Law.

9.

I have read, understood and complied with the Federal Court of Australia General
Practice

Note

GPN-EXPT

(Expert

Evidence),

“Harmonised

Expert Witness Code of Conduct.” My opinions are based wholly on the specialised
knowledge I have gained through my education and experience and the analysis of the
assumptions I have been provided. I have been assisted in the preparation of this
Report by Dr Andy Baziliauskas (who has a Ph.D. in Economics from the University of
Western Ontario and specialises in competition economics) and by research staff at
Charles River Associates. I discussed with Dr Baziliauskas some aspects of my welfare
calculations and welfare calculation methods. The research staff provided auditing
support and assisted in collecting relevant literature for my Report. All the opinions
expressed in this document are mine and mine alone, however.
3
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10.

My Expert Report is organised as follows. Section II presents my assignment, while
Section III provides a summary of my conclusions. Sections IV and V present my
analysis in relation to the questions I have been asked.

II.
11.

Assignment
I have been asked by Herbert Smith Freehills, solicitors for Tabcorp to answer the
following questions:
(a) Question a: As a matter of economic theory, what are the relevant effects to
consider when assessing the economic impact of a merger or acquisition?
(b) Question b: What are the economic principles and methodologies relevant to:
i. Question b(1): defining the relevant market or markets for the
purpose of analysing the competitive effects of Tabcorp's proposed
merger with Tatts (the proposed merger)?
ii. Question b(2): assessing the competitive effects of the proposed merger?
iii. Question b(3): assessing the effect of the proposed merger on total
economic welfare?
(c) Question c: What are:
i. Question c(1): the dimensions, and hence the definition, of the
relevant market or markets that would be relevant to analysing the
competitive effects of the proposed merger?
ii. Question c(2): the likely competitive effects of the proposed merger?
iii. Question c(3): the likely effects of the proposed merger on total economic
welfare?

12.

The answers to Questions a and b are presented in Section IV. The answers to Question
c is presented in Section V.

13.

Exhibited to me at the time of signing this report and marked “Exhibit CP-1” is a
bundle of documents. Exhibited to me at the time of signing this report is one further
bundle of documents marked “Confidential Exhibit CP-2”. Where in this report I refer
to tabs in CP-1 or CP-2, I am referring to the tabs of Exhibit CP-1 and Confidential
Exhibit CP-2 respectively. I also refer to documents by reference to their unique
document number beginning with a “TBP” prefix. I have reviewed the documents I
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have referred to prior to signing this report. I understand that Tabcorp and Tatts claim
confidentiality over Confidential Exhibit FM-2.
14.

My curriculum vitae is included at Tab 1 of CP-1 [TBP.001.027.6266]. My initial
Engagement Letter of 1 December 2016 is included at Tab 2 of CP-1
[TBP.001.027.5174]. Appended to this Engagement Letter is the Federal Court
Harmonised Expert Witness Code of Conduct. A copy of the Federal
Court General Practice Note GPN-EXPT (Expert Evidence) is at Tab 3 of CP-1
[TBP.001.027.2039]. The Letter of Instructions is included at Tab 4 of CP-1
[TBP.001.029.0001]. This Letter of Instructions includes the questions that I have
been asked to address. The assumptions that I have been asked to make are included at
Tab 1 of CP-2 [TBP.001.027.1829], save that the confidentiality markings in the
version included have been updated. Supplementary documents to which I have also
been asked to have regard are :
(a) an [Confidential to Tabcorp] Excel Spreadsheet containing wagering and
turnover data for FY06-FY16 (Tab 2 of CP-2 [TBP.001.018.5686]);
(b) an [Highly Confidential to Tabcorp] Excel Spreadsheet containing Tabcorp
phone and online betting account data (Tab 3 of CP-2 [TBP.001.022.0002]);
(c) an [Highly Confidential to Tatts] Excel Spreadsheet titled “Tatts Digital and
Telephone Wagering Turnover FY12 to FY16” (Tab 4 of CP-2
[TBP.001.027.2115]);
(d) the Tabcorp ASX Release regarding the proposed merger with Tatts Group
Holdings dated 19 October 2016 (Tab 5 of CP-1 [TBP.011.001.0110]);
(e) a presentation released to the ASX dated 19 October 2016 (Tab 6 of CP-1
[TBP.006.001.0121]); and
(f) the Merger Implementation Deed between Tabcorp and Tatts (Tab 7 of CP-1
[TBP.004.011.0610]).

III. Summary of Conclusions
15.

My main conclusions are summarised below:
(a) Question a: As a matter of economic theory, what are the relevant effects to
consider when assessing the economic impact of a merger or acquisition?

5
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i. In terms of measures of efficiency, the relevant effects to consider are the
impacts on prices, output and costs, both in the short run and the long run.
ii. One should also consider whether and to what extent competitive
alternatives exist, including competition and potential competition from
entry.
iii. Measurement of other indicators of economic benefit may also be relevant
to assessing the economic impact of a proposed acquisition. These may
include impacts on international competitiveness, export earnings,
employment and fostering the growth in related economic activity.
(b) Question b(1): What are the economic principles and methodologies relevant to
defining the relevant market or markets for the purpose of analysing the
competitive effects of Tabcorp's proposed merger with Tatts (the proposed
merger)?
i. Markets are defined based on the concept of close substitutability. The
conceptual test used is the hypothetical monopolist test.
ii. Markets are defined with respect to product, geographic and functional
boundaries and sometimes with respect to temporal and customer (price
discrimination) considerations.
(c) Question b(2): What are the economic principles and methodologies relevant to
assessing the competitive effects of the proposed merger?
i. One key element in any assessment of the competitive effects of any
merger is the concept of economic efficiency. Economic efficiency is a
measure of economic performance.
ii. Efficiency is measured as the sum of producer surplus – the amount by
which the price received by suppliers exceeds the marginal costs they
incur – and consumer surplus – the difference (summed over all
consumers) between the amount consumers are willing to pay for a
product and the price that they have to pay. Mergers can affect both the
amount of consumer surplus and the amount of producer surplus, as well
as the relative proportions each represent of total surplus.
iii. In addition to total surplus, there are other useful measures that can be
utilised to evaluate the competitive effects of mergers. These include
impacts on output and prices, assessments of the number and significance
of actual and potential competitors, employment impacts, impacts on
national income, impacts on the financial viability of the industry in
question and related issues and other sector-specific and context-specific
factors.
6
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iv. Both quantitative and qualitative methods are used for assessing the
competitive impact of proposed mergers.
v. It is appropriate to evaluate higher-order effects of proposed acquisitions,
as first-order effects will generally not provide a complete view of effects.
(d) Question b(3): What are the economic principles and methodologies relevant to
assessing the effect of the proposed merger on total economic we!flue?
i. There is debate over whether consumer surplus or total surplus is the
appropliate standard to use in order to evaluate the potential benefits or
detriments of a proposed merger, but, where the objective is increases in
total efficiency, total surplus - the sum of consumer surplus and producer
surplus - is the appropriate measure. In addition, the fact that, in this case,
ce1tain indirect (or second-order) effects are imp01tant, tends to supp01t
use of a total surplus standard.
(e) Question c(l): What are the dimensions, and hence the defmition, of the
relevant market or markets that would be relevant to analysing the
competitive effects of the proposed merger?
i. For the purpose of assessing the competitive effects of the proposed
acquisition ofTatts by Tabcorp, there are three separate relevant product
markets for gambling entertainment products offered to consumers that
enable those consumers to place bets on outcomes. The first product
market is the (at least) national market for wagering products. The second
product market is the national market for lotte1y products. The third set of
product markets are the state-based markets for keno products. The
functional level for each of these product markets is the supply of products
to end consumers. It is possible that the wagering market could be further
subdivided into an intemational wagering market for large punters (those
who wager [IDGHLY Confidential to Tabcorp and Tatts) and a national (or possibly broader) wageling market
for all other punters. The inf01mation provided to me is not definitive on
this issue, however.
ii. In addition to these markets, the market (or markets) for the supply of
ancilla1y electronic gatning machine services (excluding the
manufactttring ofEGM equipment) to gaming venues is (m·e) relevant
market(s) of interest. It is unclear based on the infonnation provided
whether this mm·ket should be defined based on individual ancillaty
electronic gaming machine se1vices, subsets of ancillaty electronic gaming
machine se1v ices or all ancillaty electronic gatning machine se1vices
combined, although there is some infonnation that is consistent with
7
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defining separate, state-based markets for LMO services. Therefore, it
may be useful to assess competitive effects using both narrow and broad
market definitions.
iii. Finally, there are two types of broadcasting markets that are relevant to
assessing the competitive effects of the proposed acquisition. These are
the national market for television broadcasting to end consumers and the
state or sub-state markets for radio broadcasting to end users.
iv. Licensing transactions represent an important input for gambling
entertainment products and ancillary electronic gaming machine services.
There are two types of licences – exclusive/near-exclusive licences and
non-exclusive licences. In relation to gambling entertainment products,
exclusive/near-exclusive licences and non-exclusive licences are at least
partial substitutes. Moreover, the value of exclusive/near-exclusive
licences depends on overall market competition for these products.
Therefore, it is most appropriate, for the purposes of evaluating the public
benefits of the proposed merger, to analyse licensing transactions within
the context of the gambling entertainment markets.
(f) Question c(2): What are the likely competitive effects of the proposed merger?
i. The trends in the wagering market – both in the market overall, such as the
shift toward corporate bookmakers, the shift to online products and the
shift toward fixed odds wagering – are consistent with the view that there
would be no significant anticompetitive effects and no net negative public
benefits from the proposed acquisition on the national wagering market.
Even if separate price discrimination markets for wagering by large
punters and wagering by other punters could be supported, there is a sound
economic basis to support the view that there would be no significant
impact on competition in either of these markets.
ii. Tabcorp and Tatts do not compete in the lottery market, as Tabcorp does
not supply lottery products. Furthermore, bidding for lottery licences has
been competitive in the past and multiple firms would continue to
constitute viable suppliers of these services in both the factual and the
counterfactual. This is consistent with the view that there would be no
adverse competitive impact in the lottery market.
iii. The number of current market participants, the number and significance of
potential market participants, the long-term nature of most of the state
keno licences and state control over the licensing process suggests that the
proposed acquisition would not have a significant impact on competition
and would not result in net negative public benefits. The competition in
8
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keno products from Lottoland and Plus Connect would also support this
conclusion, although the competitive significance of these firms is not
clear at this time.
iv. As to the impact of the proposed merger on licensing transactions in the
relevant gambling entertainment product markets and the ancillary
electronic gaming machine market(s), there appears to be no significant
flow-on impact on the number of licences awarded or on the economic
activity of the licensees (no output effect), nor would there be a likely
effect on the maximum licence fees (price effect). Moreover, the
proposed merger would not have any impact on the height of barriers to
entry relating to licensing. As to the impact of the proposed merger on
licensing fees, any potential impact of the proposed merger on transactions
for exclusive and near-exclusive State gambling entertainment product
licences would, in most cases, not be possible for decades. In addition, the
countervailing power of the States, which issue licences and control the
licensing process, and the existence of significant alternative potential
bidders would each likely substantially ameliorate and/or eliminate
entirely any possible negative competitive impacts of the proposed merger
on these licensing input transactions. Finally, the value of licences to
licensees is affected by competition from other suppliers of gambling
entertainment products. This competition, too, would tend to ameliorate
and/or eliminate any possible negative competitive impacts of the
proposed merger on these licensing input transactions.
v. No matter whether there is one overall relevant market for all electronic
gaming machine ancillary services or there are several markets for these
services defined according to the different services provided, it is unlikely
that that the proposed merger will result in any significant competitive
detriment.
vi. Two types of broadcasting services markets are implicated by the
proposed merger – radio and television. Two facts render any significant
competitive impact in these markets unlikely. First, Tabcorp and Tatts do
not compete with one another in any relevant broadcasting market.
Second, there are several potential competitors in both types of markets
that could offer to compete if the merged entity were to offer
subcompetitive prices for the relevant broadcast rights.
(g) Question c(3): What are the likely effects of the proposed merger on total
economic welfare?
i. The welfare effects of the proposed merger as measured by the increase in
merger-specific synergies (i.e., efficiency improvements), increases in
9
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payments to the racing industry and other sports bodies, increases in tax
payments, increases in wagering activities and higher-order (indirect)
employment and business benefits are significantly positive. For example,
the present value merger-specific synergies for the parties to the proposed
merger in wagering alone are at least [Confidential to Tapcorp]
, with present value of the additional payments to the NSW and
Victoria racing industry bodies more than [Confidential to Tapcorp]
. Given that there are unlikely to be any significant adverse
competitive consequences from the proposed merger, in my opinion the
public benefits of the proposed merger should be positive.
16.

I elaborate on these conclusions and my reasons for them in the Sections that follow.

IV. Economic Theory and Principles and Methods for Competition
Analysis
17.

In Sections IV.1 through IV.3 below I discuss the economic theory and principles
relating to the concepts of competition, market power, market definition and the
assessment of competitive effects. In Section IV.4 I briefly discuss use of the total
efficiency versus consumer welfare standard to measure the effects of mergers and
acquisitions as well as other measures that may be useful in assessing the competitive
impacts of mergers. In all cases the discussion herein is presented from purely an
economic perspective. Section IV.1 provides a general backdrop for the economic
concepts and principles relevant to answering Questions b(1) through b(3), which are
answered in Sections IV.2 through IV.4. Section IV.5 provides the answer to Question
a.

IV.1 Definition and Nature of Competition
18.

Because “competition” is such an important consideration in antitrust cases, it is
appropriate to examine the concept from an economic standpoint. The concept is
fundamentally rooted in the notion of rivalry between economic entities in their efforts
1

to obtain and retain consumers. Competition is not an economic abstraction but rather
the process of continuous vying for consumers. It is driven by the profit motive and
1

Competition takes place within a market. A relevant antitrust market is best regarded as a set of competitive constraints
on the ability of a single firm (or a group of firms) profitably to raise the price above some benchmark level for a significant
period of time.

10
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entrepreneurial incentives. In competitive markets, firms have strong incentives to
offer products and services that match consumers’ preferences and, in order to stay
2

competitive, ensure efficient production and responsive innovation.
19.

Economists often utilise structural descriptions of the relevant market to gauge the
extent of likely competition within the market and the ability of a single firm (or a
group of firms) to exercise “market power”. For example, in a perfectly competitive
market, there are many sellers, each lacking the ability to influence price through its
3

actions and thus lacking market power. Such firms are forced to sell their products at
4

“marginal cost.” By contrast, in a classic monopoly market, there is only one seller,
usually with significant discretion over price. In the context of competition analysis,
economists tend to use the terms “monopoly power” and “significant or substantial
5

market power” interchangeably to indicate that a firm has no significant competitive
6

constraints on its pricing discretion. Therefore, in such a context, a firm need not be a
classical monopolist in the sense that it has no competitors at all. Rather, it need only
be a firm whose competitors impose no significant competitive constraints.
20.

In between these extremes, there are various types of imperfectly competitive markets.
In what are described as “oligopolistic markets”, there are few sellers of identical or

2

E.g., see, J. Ordover, "Economic Foundations of Competition Policy: A Review of Recent Contr butions," in W. Comanor,
et al., Competition Policy in Europe and North America: Economic Issues and Institutions, Fundamentals of Pure and
Applied Economics, Vol. 43, Harwood Academic Publishers, 1990, pp. 7-42 and D. Carlton and J. Perloff, Modern
Industrial Organization, 4th Edition, Pearson Addison-Wesley, Boston, 2005, especially Chapter 3.

3

The characteristics of the perfectly competitive market model are set forth in more detail, e.g., in D. Carlton and J. Perloff,
op. cit., p.57ff. These include, inter alia, homogeneous goods and services, perfect information, price taking (i.e., any
deviation from market price is unprofitable), free entry and exit, and the absence of scale and scope economies. It is
readily apparent that such characteristics do not describe many real world markets.

4

The terms “marginal costs” and “incremental costs” are sometimes used interchangeably, but, in economic terms, they are
not necessarily equivalent. The term “marginal costs”, in its strict economic meaning, essentially refers to the cost
associated with producing one more unit of a good or service by a firm. The term “incremental costs” encompasses
output changes of various magnitudes. It can refer to anything from the additional cost of producing a very small
increment of output (i.e., “marginal cost”) to the costs associated with adding a whole new product line to the existing set
of a firm’s offerings.

5

My use of the term “substantial market power” is meant to convey an economic view and indicates the situation in which a
firm that possesses substantial market power faces no significant competitive constraint – that is, its competitors – actual
or potential – do not significantly constrain its ability to set price or non-price terms for its products.

6

Economists generally discuss market power in terms of “pricing discretion”, but, in fact, market power provides discretion
over quality-adjusted price and competition occurs in both price and non-price dimensions. In other words, when
economists discuss “price competition,” they use the term as shorthand for price and quality competition. I adopt that
shorthand convention in this document.

11
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7

differentiated products. In oligopolistic markets, firms are generally aware of their
influence over price, are cognizant of their interdependence and can often earn rates of
8

return that exceed “normal” levels.

Some markets are best described as being

“monopolistically competitive” (i.e., containing many sellers of differentiated
products). Because monopolistically competitive firms sell differentiated products, they
have some degree of market power and can charge prices exceeding marginal costs.
However, because, in theory, entry into monopolistically competitive markets is largely
unimpeded, profits are driven toward “competitive” or normal levels, at least in the
long run. In oligopolistic and monopolistically competitive markets firms have some
discretion over price and/or product and service quality because they face downward
sloping demand curves.
21.

Structural characteristics of the market, as measured by the number and concentration
of firms, are an important but not determinative feature of the intensity of competition.
Indeed, even a firm with a large market share may not, in some circumstances, possess
substantial market power. In fact, as noted below, market behaviour of incumbents is
also critically affected by the threat of entry, which, in turn, depends on the extent to
9

which the relevant market is protected by entry barriers.
22.

Therefore, in practical terms, structural features of the market provide only a starting
point for the assessment of the intensity of competition in any given market and the
extent to which any given firm has (or can gain) substantial market power, or, for that

7

See X. Vives, Oligopoly Pricing: Old Ideas and New Tools, MIT Press, Cambridge, Massachusetts, 1999, for a
comprehensive discussion of oligopolistic markets.

8

According to economic theory, a “normal” level of profits is defined as return on assets just sufficient to warrant the
replacement of economic assets carried by the firm, taking into account the risk associated with these assets. Firms
generally strive to earn profits that exceed such levels.

9

Barriers to entry can be any factor that makes it more difficult for a firm to enter or expand operations in a market. There
has traditionally been considerable debate among economists as to what constitutes an entry barrier, although most
economists now subscribe to the view that entry barriers can be structural, strategic or legal/regulatory (in other words, an
expansive view of what constitutes an entry barrier now prevails).
When a relevant market is totally unprotected by any entry barrier, it is said to be “perfectly contestable.” Market outcomes
in a perfectly contestable market “mimic” those in perfectly competitive markets even when there are only a few sellers or,
in the extreme, just one seller. Perfect contestability, like perfect competition, is a textbook abstraction from which
essentially all real world markets deviate to differing degrees. E.g., see D. Carlton and J. Perloff, op. cit., Chapter 8; and
M. Motta, Competition Policy: Theory and Practice, Cambridge University Press, Cambridge, UK, 2004, Chapter 2.

12
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10

matter, any degree of market power.

For example, no single firm can exercise

substantial market power in a relevant market that is not substantially concentrated or
protected by significant entry barriers. It is the degree of rivalry between and among
firms, as manifested by their behaviour in the marketplace, that is the prime indicator
by which one evaluates how competitive a market actually is.
23.

Almost by definition, rivalry among firms necessarily involves inherently aggressive
behaviour. Thus, competition does not require that competitors in a market provide
11

assistance to one another so that each may gain customers and sales.

Nor does it

require that larger competitors should step aside so that smaller competitors may gain a
foothold in the market. To the contrary, competitors, as rivals, must continuously seek
to gain advantage in the marketplace. Such behaviour is generally efficiency enhancing
and should be encouraged, since, ultimately, consumers benefit from unrestricted and
vigorous competition.

What is important for competition analysis, of course, is

separating aggressive but efficient behaviour from behaviour that is inefficient because
it undermines competition.

IV.1.1
24.

Market Power and Competition
It is important to be precise when using the term “market power” in terms of its
meaning in economics. To an economist, market power merely implies that a firm has
12

some discretion over its prices and/or its level of product quality. In mathematical
terms, the existence of some degree of market power implies that the firm that
possesses it faces a downward sloping demand curve (so that, should it raise its prices,

10

E.g., see, J. Ordover, op. cit., for a comprehensive review of various economic indices of market power and social costs of
monopoly.

11

While most economists agree that there is no general duty (from an economic perspective) to deal with a competitor in a
workably competitive market (mainly because, in such a market, competitive considerations would provide an imperative
to deal when it was efficient to do so), there is less of a consensus on this subject among economists in relation to
markets where a firm exercises substantial market power. However, in markets where the firm has substantial market
power as a result of incumbency inherited from a previously existing monopoly that was granted either by statute or
through an exclusive franchise, regulations often impose a duty to deal explicitly or implicitly to foster competition in
markets where previously there had been no competition. In such situations, an economic analysis of competitive effects
and conduct may have to be viewed through the lens of current or past regulatory obligations.

12

In technical economic terms this is indicative of the fact that the firm faces a downward-sloping demand curve, so that an
increase in price would not necessarily result in a loss of all the firm’s sales. By contrast, in a perfectly competitive
market, any increase in price above the competitive level would result in the loss of all of the firm’s sales.

13
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13

it would not lose all of its customers).

Realistically, almost every firm has some

“economic” market power.
25.

The proper economic benchmark for gauging firm behaviour in an antitrust context is a
14

workably competitive market.

In a workably competitive market some (or even all)

market participants may have some market power (i.e., some discretion over price), but
no market participant has a substantial degree of market power (as defined by
economists). In a workably competitive market, at any specific point in time, prices
can deviate from underlying costs and the deployed technologies can deviate from the
most efficient ones currently available. However, in such markets, economic forces
drive the market, albeit not instantly, towards efficient prices, outputs and costs. At the
same time, in such markets firms continuously vie for competitive advantage against
their actual and potential rivals and strive to earn above-competitive rates of return on
15

their investments.

The prospect of above-competitive returns motivates entrepreneurs

and managers and energises market competition.
26.

The degree of market power of concern for competition policy generally is
considerably higher than mere economic market power. The concept of a “substantial
degree of market power” (or, in the parlance used in the United States in antitrust
16

analysis, “monopoly power”) is the threshold of concern.

In economic terms this

indicates that a firm can act persistently in a manner materially different from the
behaviour that would be observed for a firm in a “workably competitive” market.

13

Contrast this result with the result that would occur in a perfectly competitive market, where no firm has any degree of
market power. If a firm in a perfectly competitive market were to raise its prices above the prevailing price, it would lose
all of its sales.

14

E.g., see J. Clark, “Toward a Concept of Workable Competition,” American Economic Review, Volume 30, 1940, p. 241;
and A. Meese, “Monopolization, Exclusion, and the Theory of the Firm,” Minnesota Law Review, Volume 85, 2005, 743,
pp. 772-793. I consider the terms “workable competition” and “effective competition” as interchangeable.

15

Because these markets are generally in flux (i.e., characterised by “disequil brium” conditions), firms may have
opportunities to earn above-competitive rates of return for some periods.

16

There are pricing constraints that operate even on a monopolist, of course. This phrase usually means that a firm can
profitably price significantly above the competitive level and for a significant period of time or, alternatively, that it has no
significant competitive constraint on its prices.

14
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Alternatively, again in economic terms, firms with substantial market power or with
17

dominance face no significant constraint from competition.
27.

Firms can attain market power, regardless of degree, through pro-competitive means as
well as regulatory fiat.

18

For example, market power (or even monopoly power) can

derive from product innovation, particularly efficient production methods, or an
exclusive franchise awarded by government authority. Firms generally seek to gain
advantages in the marketplace that will result in obtaining some degree of market
power and undertake investments that will sustain such market power. They may even
obtain a “substantial degree of market power” (or “monopoly power”) through the
development and deployment of legitimate competitive advantages, such as a pathbreaking innovation or the deployment of new technology that supersedes that of other
competitors and renders their production processes obsolete or obsolescent.
28.

For this reason, from an economic perspective, the mere existence of market power is
rarely a competitive “problem” in the sense that it requires intervention. It is only when
market power is exercised or perpetuated in a manner that causes substantial harm to
competition and consumers that antitrust intervention may be warranted. Consistent
with this view, firms with market power should not be prevented from engaging in
aggressive, efficiency-enhancing competitive behaviour. Otherwise, entry or expansion
by less efficient rivals would be encouraged and/or healthy rivalry would be stymied.
Ultimately, this would harm consumers.

29.

Market power is not necessarily correlated with market share, although firms with
relatively high market shares sometimes can exercise significant market power and
firms with relatively low market shares seldom can. In economic terms, market power
is the ability to earn returns substantially in excess of the opportunity cost of capital
without attracting ‘significant’ entry (that is, entry that would likely impose substantial
competitive constraints). Firms with substantial market power are generally able to do

17

I use the terms “substantial market power” and “dominance” interchangeably. In economic terms I interpret both to
indicate a sufficient degree of market power so that the firm that possesses it is essentially unconstrained by competitors.

18

United States v Aluminium Co. of America 148 F.2d 416 (2nd Cir. 1945).
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so not just as a consequence of a high market share but because their market is
19

protected by entry (and/or expansion) barriers.

IV.1.2
30.

The Economic Objectives of Competition Policy
Economists agree that the purpose of competition policy is to protect the competitive
process because competition generally enhances efficiency and thereby improves social
welfare. This principle does not imply, however, that business conduct is inconsistent
with the objectives of competition policy merely because it may deviate from the
theoretical benchmarks of behaviour in perfectly competitive or contestable markets.
Competition policy should aim to promote conduct that, in the long run, promotes
society’s interests by spurring market rivalry, innovation and facilitating procompetitive entry. Put another way, ensuring “workable competition” is an objective of
20

antitrust policy to which economists widely subscribe.
31.

Economists also agree that the proper function of competition policy is to protect
competition, not advance the private interests of individual competitors. While this
distinction may, at first, appear confusing and/or unimportant, it is a fundamental
economic principle of competition policy. From an economic perspective, competition
policy should not be used to provide artificial benefits to individual competitors that, in
effect, enable them to gain advantages not otherwise available through the competitive
process.

This is even more important when providing artificial benefits to some

competitors imposes unwarranted costs on other firms. Such handicapping can lead to
less efficient outcomes and, ultimately, consumer harm.

IV.2 Relevant Effects in Assessing the Economic Impact of a Merger
Question a: As a matter of economic theory, what are the relevant effects to consider when
assessing the economic impact of a merger or acquisition?

19

This leads to the definition of an entry barrier as a factor or condition (behavioural or structural or both) that enables an
incumbent to persistently earn returns higher than its opportunity cost of capital without attracting significant entry.

20

E.g., see D. Greer, Business, Government, and Society, 3rd Edition, Macmillan, New York, 1993, p. 99; and J. McCall,
Sum and Substance of Antitrust, 2nd Edition, Josephson/Kluwer Legal Educational Centers, 1986, p. 45; and D. Carlton
and J. Perloff, op. cit., Chapters 3 and 19.
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32.

The discussion above in Section IV.4 provides information relevant to answering this
question. Specifically, in terms of measures of welfare and efficiency, the relevant
effects to consider are the impacts on prices, output and costs (i.e., parameters that are
related to calculation of total surplus). Where multiple products are concerned, these
effects may have to be disaggregated by the individual products at issue. While broader
effects on economy-wide allocative efficiency are relevant, they can be, as noted above,
often difficult to measure, but still potentially significant. To the extent that effects on
prices, output and costs can be measured not only in terms of short-run effects (static
efficiency) but also over the long run (dynamic efficiency effects), such measurements
would be highly relevant to assessing the economic impact of a merger or acquisition.

33.

One useful benchmark that may provide insight into price and output effects is an
assessment of competitive alternatives, including both supply-side substitution and
entry (as well as entry barriers).

In circumstances in which multiple significant

competitive alternatives continue to exist and entry barriers are not high (and/or can be
reduced in magnitude, for example, through government action), negative economic
impacts may be substantially ameliorated or even eliminated. Therefore, an assessment
of competitive alternatives (with and without the proposed acquisition) is useful as
well.
34.

Finally, measurement of other indicators of economic benefit may also be relevant to
assessing the economic impact of a proposed acquisition. These may include, among
other things, impacts on international competitiveness, production efficiency, export
earnings (including flow-on effects from increased earnings and/or efficiency
improvements, such as increased commodity production and processing activity in
Australia), employment (including indirect benefits such as increases in income taxes
and reductions in unemployment and related costs) and fostering the growth in related
economic activity (e.g., multiplier effects of increased economic activity).

IV.3 Market Definition
Question b(1): What are the economic principles and methodologies relevant to defining
the relevant market or markets for the purpose of analysing the competitive effects
of Tabcorp's proposed merger with Tatts (the proposed merger)?
17
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IV.3.1
35.

Complements and Substitutes
The most fundamental concept in market definition analysis is that of substitution. As
such, it is useful to review the concepts of economic substitutes and economic
complements, which, mathematically, are the opposite of substitutes in the way in
which sales react to prices.

36.

Assume that two Products – Product A and Product B – are economic substitutes. In
that case, an increase in the relative (to the price of Product B) price of Product A will,
ceteris paribus, result in a decrease in the sales for Product A (given the standard
assumption – which is applicable to the vast majority of all real world products – of a
negative own-price elasticity) and an increase in sales for Product B (i.e., the cross
price elasticity of Product B with respect to the price of Product A – and vice versa – is
positive).

37.

For economic complements the opposite mathematical relationship prevails. Assume
that sales for Product X increase (decrease) as a direct consequence of a price decrease
(increase) for another (in some manner related) product – Product Y.

In such a

situation Products X and Y are economic complements. If Products X and Y were
substitutes, an increase in the price of Y would result in an increase in the sales of X.
38.

As with substitutes, more formally, the concept of a complement can be understood in
terms of cross-price elasticities of demand. Price elasticity of demand is a measure of
the change in quantity demanded resulting from a change in price (and is defined as the
percentage change in quantity demanded divided by the percentage change in price).
While own-price elasticity of demand measures the change in demand for a product
when its own price changes, cross-price elasticity of demand measures the change in
demand for one good when the price of another (related) good is changed (where such
cross-elasticities, as is the case for own-price elasticities as well, are measured on the
basis that prices of all other goods are assumed to be unchanged). For substitutes, the
cross-price elasticity of demand is positive. That is, for substitutes, a price increase for
Product B will result in an increase in the sales of Product A. For complements, crossprice elasticities of demand are negative. That is, for complements, a price increase for
Product Y will result in a decrease in the sales of Product X.
18
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IV.3.2
39.

Defining Relevant Markets
In a market economy goods and services are exchanged between buyers and sellers and
21

resources are allocated by means of price signals within a market.

For competition

purposes, the market definition task delineates an area of close competition relevant to
22

the firms, products and conduct at issue.

As such, defining the relevant market will

assist in identifying the most important competitive constraints on the firm(s) and
conduct at issue. Substitution, in either demand and/or supply, is what defines that area
23

of close competition.

More specifically, it is close substitutes that one seeks to

identify, since it is close substitutes that will impose competitive discipline on the firm
24

and conduct at issue.

The ACCC Merger Guidelines are consistent with this

25

principle.
40.

Economists measure the degree of substitutability using the concepts of the price
26

elasticity of demand and the cross-elasticity of demand.

While own-price elasticity

21

‘Markets’ in this sense may involve both spot exchange and/or longer term contracts, and, where ‘transactions costs’ are
too high, market exchange may be replaced by the internal allocation of resources within the firm, through vertical
integration or other forms of vertical relationships.

22

D. Scheffman and P. Spiller, “Geographic Market Definition under the U.S. Department of Justice Merger Guidelines,” The
Journal of Law and Economics, 30(1), 1987, pp. 123-147.

23

E.g., D. Carlton and J. Perloff, op. cit., pp.646ff.

24

E.g., see M. Motta, op. cit., pp. 103ff and J. Baker, “Market Definition: An Analytical Overview,” Antitrust Law Journal, 74,
2007, p. 129.

25

Australian Competition and Consumer Commission, Merger Guidelines, November 2008, see Chapter 4, particularly
pages 16-23. For example, paragraphs 4.12 and 4.13 of this document state:
… identifying relevant substitutes is key to defining a market. Substitution involves switching from one product to
another in response to a change in the relative price, service or quality of two products (holding unchanged all other
relevant factors, such as income, advertising or prices of third products). Market definition begins by selecting a
product supplied by one or both of the merger parties in a particular geographic area and incrementally broadening
the market to include the next closest substitute until all close substitutes for the initial product are included.
There are two types of substitution: demand-side substitution, which involves customer-switching; and supply-side
substitution, which involves supplier-switching.

26

The price elasticity of demand for a product is defined as the percentage change in quantity divided by the percentage
change in price, when the prices for all substitute goods are held constant. It is almost always negative (i.e., as price
increases, demand decreases and vice versa).
The cross elasticity of demand (for product 1 with respect to product 2) is defined as the percentage change in demand
for product 1 divided by the percentage change in price for product 2. If it is negative (e.g., as the price of product 2
decreases, the demand for product 1 increases), then the products are said to be complements. If it is positive (e.g., as
the price of product 2 increases, the demand for product 1 increases), then the products are said to be substitutes.
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provides substitution information, cross-price elasticities help define the boundaries of
27

localised competition.
41.

Demand side substitution occurs when a change in relative prices induces a shift in
demand from (for example) a relatively higher priced product to a relatively lower
priced product. Note that economists distinguish between economic substitutes and
technical substitutes. Similarity of characteristics and function relate to “technical
substitutability” (i.e., whether products provide similar services/functionality to
purchasers), not necessarily to economic substitutability. Economic substitutes
constrain the price of the product of interest. Although technical substitutes may have
many of the same characteristics or provide many of the same services as the product of
interest, technical substitutes would not necessarily sufficiently constrain the price of
the product of interest. If they do sufficiently constrain that price, the technical
28

substitutes would also be considered to be economic substitutes.
42.

Supply side substitution occurs when a change in relative prices induces a shift in
29

supply, using existing capacity, e.g., from a relatively less profitable product to a
relatively more profitable product. The availability of opportunities for substitution for
a firm’s product(s) will constrain the firm from increasing its prices or otherwise
disadvantaging consumers.
43.

While demand-side substitution is relatively straightforward (even if often
misinterpreted), analysts are often confused about supply-side substitution as it is used
in market definition analysis. The confusion is particularly acute in parsing between
supply-side substitution and entry. The concept of supply-side substitution is based on
the principal of so-called “hit-and-run entry”. Such entry can only be accomplished if a

27

D. Rubinfeld, “Market Definition with Differentiated Products: The Post/Nabisco Cereal Merger,” Antitrust Law Journal, 68
(1), 2000, p. 163.

28

In discussing demand-side substitution, the ACCC states that, while similarity of product characteristics or function (i.e.,
technical substitutability) may be “indicative” of economic substitutability, it is “not sufficient to determine whether products
are demand-side substitutes.” See Australian Competition and Consumer Commission, Merger Guidelines, November
2008, paragraph 4.14, pp. 16-17.

29

Where new capacity and/or significant new investment are required to supply the new product, this is considered to be
market entry, requiring an analysis of barriers to entry. Note that “supply-side substitution” carries this narrow meaning
within the context of market definition analysis. However, the term “supply-side substitution” outside this context could
refer to either shifts of existing capacity to supply of another product or to development of new capacity to supply a
product.
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firm mainly uses existing assets, with no or minimal investment in sunk costs, to shift
production from another product to the product of interest. Such production shifts must
occur very quickly – generally within a few months at most – and must be profitable,
not only in the sense of recovering at least marginal costs, but also in the sense of
recovering any sunk costs required to fund the production shifts within a very short
30

period – generally within one year. Again, the ACCC’s Merger Guidelines indicate
that the Commission’s view on supply-side substitution is broadly consistent with this
31

view of supply-side substitutability.

30

E.g., see J. Ordover and J. Baker, “Entry Analysis Under the 1992 Horizontal Merger Guidelines,” Antitrust Law Journal,
61 (1), Summer 1992, p. 139; and J. Ordover and R. Willig, “Economics and the 1992 Merger Guidelines: A Brief Survey,”
Review of Industrial Organization, 8, 1993, p. 139. The newest United States’ Horizontal Merger Guidelines (issued jointly
by the Department of Justice and the Federal Trade Commission, 19 August 2010) do not specify a particular time period
for supply-side substitution but instead refer to “rapid entrants” (pp. 15-16). The ACCC Merger Guidelines merely specify
that supply-side substitution should occur “quickly” (p. 18).

31

The ACCC draws a very sharp distinction between the supply-side substitution and entry. According to the ACCC, a
product may be a supply-side substitute for another product if, in response to an increase in the price of the second
product:
•

“the production facilities and marketing efforts used for that product can be switched quickly and without significant
investment to supply a demand-side substitute for the product of the merger party (the product dimension of the
market);

•

“the distribution network used by the product can be modified quickly and without significant investment to supply the
merger party’s customers at their present location or within a distance they would likely travel (the geographic
dimension of a market); and

•

“it would be profitable for the current suppliers of the product to make these changes— that is, the profits earned on
the assets in their current use would be less than if these assets were switched to supply a demand-side substitute
for the product of the merger party.” (see Australian Competition and Consumer Commission, Merger Guidelines,
paragraph 4.23, page 18.

Note that, while the ACCC’s Merger Guidelines (unsurprisingly) specifically refer to mergers, the principles contained in
that document are generally applicable to defining relevant markets in any context. This is true elsewhere in the world as
well – e.g., as where, in the United States, the Department of Justice’s/Federal trade Commission’s Horizontal Merger
Guidelines as used, with some modification, as a guide to defining relevant markets in non-merger cases as well, both by
the antitrust regulators and private parties.
According to the ACCC’s Merger Guidelines, the ACCC will only treat a product as a supply-side substitute for another
product in circumstances where all or virtually all of the capacity used to produce the first product could profitably be
switched to supply the substitute quickly and without significant investment. In circumstances where all or most of the
capacity could not be switched quickly or without significant investment, the ACCC considers that the capacity should be
viewed from the perspective of entry, not as relevant to supply-side substitution (and therefore not relevant to market
definition). Consequently, consideration of barriers to entry would be relevant to determining the impact of such capacity
(i.e., capacity associated with entry) on competition, but barriers to entry are not a relevant consideration for supply-side
substitution (i.e., because there essentially can be no barriers to entry in the case of supply-side substitution) (see
paragraphs 4.23-4.24 of the ACCC’s Merger Guidelines, page 19).
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44.

In considering “close substitution,” the question naturally arises as to how close
32

substitution must be for the purpose of defining a market?

In the United States, the

European Community and Australasia, antitrust regulators and others utilise the socalled hypothetical monopolist paradigm, which employs the SSNIP test (small but
significant non-transitory increase in price33) – also known as the hypothetical
34

monopolist test.

The hypothetical monopolist test has been adopted as the

pedagogical tool for determining market boundaries by most competition authorities in
their merger guidelines (and is commonly used as a pedagogical tool in other
35

competition analyses as well).

This test attempts to provide a more precise framework

for analysing substitutability. The relevant market is identified as the smallest area
36

over which a hypothetical monopolist could profitably impose a SSNIP.

Starting with

the firm, product(s) and geographic area(s) of supply, the market is gradually expanded
to encompass all sources of close substitution that would otherwise defeat such a
SSNIP (i.e., by making it unprofitable through sufficient demand- and/or supply-side
substitution).

While the hypothetical monopolist test posits a purely quantitative

analysis to determine market boundaries, in most instances insufficient and/or
insufficiently reliable data exist to apply the test in a purely quantitative manner.

32

E.g., see J. Baker, op. cit., pp. 129 and 142ff; and M. Motta, op. cit., pp. 102-103; and M. Coate and J. Fischer, “A
Practical Guide to the Hypothetical Monopolist Test for Market Definition,” http://ssrn.com/abstract=940667, 2007, pp. 610 for a discussion of substitutability and market definition analysis.

33

For a hypothetical monopolist the SSNIP test posits a small but significant non-transitory increase in price, while for a
hypothetical monopsonist (ie, a monopolist buyer ) the SSNIP test posits a small but significant non-transitory decrease in
price.

34

In merger cases, the SSNIP is supposed to be applied using currently prevailing prices, because the objective is to
determine whether and to what extent the merger parties can enhance any market power they currently possess.
Consequently, market boundaries are evaluated based on substitution possibilities that exist prior to the merger’s
occurrence.

35

See, for example, the Australian Competition and Consumer Commission, Merger Guidelines, Section 4 and the United
States Department of Justice and Federal Trade Commission, Horizontal Merger Guidelines, issued 19 August 2010,
Section 4.1.1.

36

The SSNIP may be defined at any level, but is generally defined in the 5–10 per cent range (e.g., see United States’
Horizontal Merger Guidelines, issued August 19, 2010, p. 10, and ACCC, Merger Guidelines, paragraph 4.21). For nonmerger analyses, the benchmark price level from which a SSNIP is, as noted above, assessed is the competitive market
price level. The reason why one should focus on the smallest possible area either in geographic or product space is that
the objective of any market definition is to provide a context for evaluating competitive concerns. These are best
evaluated in the smallest possible area over which a SSNIP test would be valid. If the market were to be defined too
broadly the analyst may mistake the abundance of alternatives as indicative of the existence of multiple sources of
constraint. However, in a too-broad market these alternatives would not necessarily be able to discipline the competitive
conduct of some (or even all) suppliers of the product(s) of interest.
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Consequently, the test is usually applied notionally, using an analysis of qualitative
information.
45.

If there are several products that compete within the same market, then it is the
cumulative switching to all these alternative products by consumers that determines
37

whether close demand-side substitutes for a specific product exist.

If the cumulative

effect is sufficient to make the SSNIP unprofitable, then all close substitutes should be
included in the market, even if switching to each individual product (or even
cumulatively to a subset of those products) in isolation may be insufficient to make the
SSNIP unprofitable.
46.

There is a broad consensus among economists and regulators, first, that market
definition analysis can be of considerable assistance in many circumstances for
assessing competition issues and, second, that the hypothetical monopolist paradigm
and the SSNIP test are useful methodological tools for evaluating market boundaries.
While analysis of demand-side substitution is widely viewed as necessary step in
defining market boundaries, there is some dispute among economists as to whether
consideration of supply-side substitutability is necessary to define the boundaries of a
relevant market. For example, the United States Horizontal Merger Guidelines does
not include supply-side substitutability considerations in defining relevant market
boundaries, but instead uses supply-side substitutability to identify participants in a
38

relevant market.

In a general sense, in my opinion, in most circumstances both

approaches are broadly consistent in terms of the answers they derive.

37

When identifying plausible substitutes one should be mindful of the fact that the objective of the SSNIP test is to define the
smallest market (e.g., in terms of product space and geographic space) that would satisfy the requirements of the SSNIP
test as applied to the hypothetical monopolist paradigm.

38

E.g., see J. Ordover and R. Willig, op. cit., p. 144.
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47.

More recently, there have been significant questions raised about the efficacy and
relevance of conducting formal market definition analyses.39 While these questions
raise issues that have substantial merit, in my opinion there remains significant utility in
engaging in the traditional market definition exercise, particularly given the additional
rigor it can lend to the analysis in conjunction with use of alternative analytical
approaches to assessing competitive impacts.

IV.3.3
48.

Market Dimensions
Markets are generally defined in terms of product, geographic and functional space and
sometimes in terms of time and customer dimensions.

IV.3.3.1
49.

Product Market

The analysis of any market should begin with the product(s) at issue, which is (are) the
product(s) sold by the firm(s) whose conduct is of interest in the case. Products should
be narrowly defined in an economic sense – that is, products should be defined so as to
eliminate from any potential relevant market products that potentially do not compete
according to the criteria set forth above in relation to the hypothetical monopolist test.
There is, of course, an element of judgment and practicality in such a separation
exercise. Thus, for example, if a firm produces two types of laundry soap for automatic
washing machines (and/or several sizes of packages for each type of laundry soap) as
well as dishwashing soap, one might, at least as an initial matter, consider all the
laundry soap as part of one relevant market and all of the dishwashing soap as part of
another (i.e., since all of the different variants of laundry soap likely are economic
substitutes, whereas laundry soap and dishwashing soap, at least from a demand-side
perspective, may not be economic substitutes).

39

S. Salop, “The First Principles Approach to Antitrust, Kodak, and Antitrust at the Millennium,” Antitrust Law Journal, 68,
2000, p. 187; J. Farrell and C. Shapiro, “Antitrust Evaluation of Horizontal Mergers: An Economic Alternative to Market
Definition,” The B.E. Journal of Theoretical Economics: Policies and Perspectives, 10 (1), 2010, Article 9,
http://faculty.haas.berkeley.edu/shapiro/alternative.pdf and R. Gilbert and D. Rubinfeld, “Revising the Horizontal Merger
Guidelines: Lessons from the U.S. and the E.U.,” February 2010. The newest version of the Horizontal Merger Guidelines
in the United States (issued 19 August 2010) incorporates many of these views, in particular the view that the closeness
of substitutes within a market is as important in some cases as the overall market boundaries and the identification of the
products in the overall market; “Federal Trade Commission Seeks Views on Proposed Update of the Horizontal Merger
Guidelines,” press release, 20 April 2010, http://www.ftc.gov/opa/2010/04/hmg.shtm.
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50.

These product categorisation decisions can be “tested” notionally or empirically using
the hypothetical monopolist paradigm. A notional test would essentially be a thought
experiment. An empirical test would derive and/or employ estimates of own-price
elasticities of demand and cross-price elasticities of demand to identify economic
substitutes and market boundaries.

Such information can be derived through
40

statistically valid analyses of large sets of demand and pricing data.
51.

In most cases, reliable empirical elasticity estimates cannot be derived, either because
the requisite data are practically unavailable or are insufficiently reliable.
Consequently, judgment is most often the primary means by which market boundaries
are specified. In such circumstances, common sense is generally a useful guide for
determining, at least in an approximate sense, market boundaries, although it can be
useful in some circumstances to test the sensitivity of any conclusions drawn by
considering alternative market boundaries.

52.

In some circumstances thought experiments can be supplemented with data on buyer or
supplier behaviour to define market boundaries. Among the types of data that can be
utilised in circumstances where elasticity estimates either are practically unavailable or
are insufficiently reliable are the following:
(a) Evidence/information that buyers have shifted or have considered shifting or
would consider shifting purchases between products in response to relative
changes in price or other competitive variables;
(b) Information on the conduct of suppliers and sales patterns in the marketplace;
(c) The influence of downstream competition faced by buyers in their output markets
or upstream competition faced by suppliers in their input markets.

41

40

There have been attempts to use the intersection of demand and supply during different time periods to derive price
elasticities (i.e., by comparing prices received and quantities demanded across these time periods). Price elasticities
derived in this manner are statistically invalid and therefore completely unreliable, suffering from a very serious statistical
problem known as the “identification problem”. E.g., see P. Kennedy, A Guide to Econometrics, Second Edition, Basil
Blackwell, Oxford, 1990, pp. 128-132; and W. Greene, Econometric Analysis, Second Edition, Macmillan Publishing
Company, New York, 1993, pp. 585-598.

41

See United States Federal Trade Commission and United States Department of Justice, Horizontal Merger Guidelines,
issued 19 August 2010, pp. 11-12. Note that data that demonstrate the opposite of the factors included are also relevant
in defining boundaries for relevant markets (e.g., evidence that buyers would not or have not shifted purchases to other in
response to significant price increases for the product(s) of interest).
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IV.3.3.2
53.

Geographic Market

The geographic dimension of the market is analysed in much the same manner as the
product dimension with one important exception. In investigating the extent of the
geographic market(s) of interest, one should not necessarily automatically begin with
the geographic area over which the impugned firm’s (or firms’) product are supplied as
the initial estimate of the geographic market’s (or markets’) extent. Instead, because
(as with the relevant product market) the relevant geographic market is defined as the
smallest possible area over which a hypothetical monopolist could profitably impose a
SSNIP, one should begin the exercise of geographic market definition with the location
of the firm(s) of interest as the central point in any geographic market and posit
boundaries based on this (these) location(s). Each supply location could, at least
initially, be considered as the focal point for an individual geographic market, although,
upon investigation (assuming there are several supply locations), it may be true that one
geographic market may contain several supply locations.

54.

As with the product market, one could test these posited boundaries using empiricallyestimated elasticities and cross-elasticities of demand or with a thought experiment
based on other quantitative information (e.g., shipments data into or out of different
geographic areas or shipment costs) or qualitative information that would be relevant to
defining a relevant geographic market.

Again, as with posited product market

boundaries, it may be useful to test the sensitivity of any posited anti-competitive
impacts by analysing the influence of changes in geographic market boundaries on
those impacts.
55.

Finally, as with product markets, a variety of empirical data on buyers and suppliers
42

may be used to determine the extent of geographic boundaries.

IV.3.3.3
56.

Functional Market

Functional markets relate to the part (or level) of the supply chain that is relevant to the
analysis.

Most importantly from the perspective of considering competitive

implications, the different functional levels that relate to a particular product market are
42

See United States Federal Trade Commission and United States Department of Justice, Horizontal Merger Guidelines,
issued 19 August 2010, p. 14.
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related in a vertical, rather than a horizontal manner.

For example, the vertical

elements in a product market chain (which can each be, at least in some circumstances,
separate functional markets) are traditionally viewed in terms of manufacturing,
wholesaling and retailing functions. However, in specific markets, the distinctions
among these levels may be sufficiently blurred that some or all may be considered as
one functional level. Alternatively, it is possible that other functional levels (either in
place of and/or in addition to these levels) may be relevant to the analysis.
57.

The functional market concept is quite different in nature than the product and
geographic market concepts. Most important, because the different functional levels
are related vertically, not horizontally, in economic terms the different functional
markets in any chain of distribution for a product are economic complements, not
substitutes, in the supply of goods and services.

Consequently, the hypothetical

monopolist test, which is fundamentally grounded in the analysis of competitive – as
opposed to complementary and, generally in the case of the vertical elements in a
distribution chain for a specific product, co-operative – interactions in order to identify
economic substitutes, is not useful for the identification of relevant functional markets
because the different functional market levels are not substitutes.

IV.3.3.4
58.

Other Market Dimensions

There are two other market dimensions that may, in some cases, be relevant to the
specification of relevant markets for competition analysis – time and customers. The
time dimension refers to location of market boundaries at different points in time. This
dimension may be important in the case of markets whose boundaries have been
changing or are expected to change in some substantial manner over the relevant time
period. The customer dimension is important in circumstances where suppliers (or
buyers) can price discriminate so as to separate customers (or suppliers) into distinct
groups for pricing purposes. In such cases these separate customer groupings can be
treated essentially as if they are separate relevant markets from the demand-side,
although, from the supply-side, they may not be separable.

IV.3.3.5

The Objective of Market Definition
27
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59.

It is important to note that the market definition exercise is not an end in itself, but is
rather a tool for analysing the competitive issues of interest. Consequently, markets
should properly (and consciously) be defined so as to illuminate those competitive
issues. This implies that the market definition step is contextual (or “purposive”) in
that one must first identify the conduct at issue before one embarks on the market
definition exercise in order to embed the competitive issues of interest firmly within the
analysis of that conduct.

60.

Once one has identified the market, one can proceed to an analysis of its structure. An
analysis of structure will include a description of vertical and horizontal elements and
participants. Once these elements and participants are identified, market shares at the
relevant functional level(s) can be estimated and an analysis of market power
undertaken.

IV.3.3.6
61.

Methods for Market Definition Analysis

This Section has already identified the main methods used for defining relevant
markets. The hypothetical monopolist test, implemented as a thought experiment is, by
far, the most common method used to define relevant markets (at least in terms of
43

product and geographic dimensions).

While this test generally employs some

combination of qualitative and quantitative data (e.g., see some of the product and
44

geographic market factors set forth in the U.S. Horizontal Merger Guidelines ), there
are many instances where an emphasis on qualitative analysis – akin to a commercial
common sense standard – is utilised.
62.

The main methodological alternative to use of the hypothetical monopolist test on the
demand-side is estimation, using statistical techniques, of the elasticities and crosselasticities of demand to identify market boundaries.

Since the data for such

estimations are generally either unavailable or may produce either unreliable or

43

Harkrider, John. “Operationalizing the Hypothetical Monopolist Test,” p.1. <
http://www.ftc.gov/bc/mergerenforce/presentations/040217harkriderhmt.pdf>

44

United States Horizontal Merger Guidelines, issued 19 August 2010, pp. 11-12 and 14.
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inaccurate results, identification of market boundaries using this purely quantitative
45

method is uncommon.

IV.4 Assessing Competitive Effects of Proposed Mergers
Question b(2): What are the economic principles and methodologies relevant to assessing
the competitive effects of the proposed merger?
63.

It is my understanding that the relevant test for determining whether the merger should
be authorised is a Public Benefits test – i.e., do the public benefits of the merger
outweigh any public detriments associated with it. While such a test may consider both
economic and non-economic objectives, my assessment focuses only on the economic
measures that may be useful in applying a Public Benefits test.

64.

One key element in any economic assessment of the competitive effects of any merger
is the concept of economic welfare, which in economic terms is measured by economic
efficiency. Economic efficiency is a measure of economic performance. One of the
reasons why economists use the concept of perfect competition as a pedagogical tool is
that efficiency (and, consequently, economic benefits) is (are) maximised if
competition is perfect. While this objective is not achievable in the real world, it is a
useful theoretical benchmark.

65.

Efficiency is measured as the sum of producer surplus – the amount by which the price
received by suppliers exceeds the marginal costs they incur – and consumer surplus –
the difference (summed over all consumers) between the amount consumers are willing
to pay for a product and the price that they have to pay. Both concepts are illustrated in
Figure 1. The sum of producer surplus and consumer surplus is total surplus and is a
46

common measure of economic efficiency.

45

One of the best-known examples of the use of statistical techniques to identify market boundaries occurred in the context
of a merger in the breakfast cereals marketplace – see D. Rubinfeld, “Market Definition with Differentiated Products: The
Post/Nabisco Cereal Merger,” Antitrust Law Journal, 68 (1), 2000, p. 163.

46

Three types of efficiency are generally referred to in the economic literature:
a.

Productive efficiency is maximised when production in the economy occurs at minimum cost (i.e., the most
efficient use of inputs).

b.

Allocative efficiency is maximised when the utility gained from the distribution of goods and services across the
economy is maximised in light of consumer preferences (i.e., the most efficient distribution of overall output).
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66.

Direct measurement of changes in economic efficiency (i.e., direct measurement of
changes in consumer surplus and changes in producer surplus) are often not possible, so
alternative measures of competitive benefits (and competitive detriments) are generally
utilised as a proxy to assess competitive impacts. At times, estimates of effects on
prices and outputs may be possible, and these estimates can provide significant insight
into likely efficiency effects.

Other measures of benefits may also be useful in

evaluating the effects of a proposed merger – and more feasible in terms of
measurement.

Such measures can include the direct, merger-specific efficiency

benefits the parties expect to derive from the transaction, employment impacts and any
potential impacts on national income (including impacts on the international
competitiveness of the industry and/or its domestic participants).
67.

Another useful proxy for measuring welfare impacts entails an assessment of the
competitive conditions in the industry and a determination as to whether and to what
extent (if any) there would likely occur significant changes in competitive conditions in
response to the proposed merger. This requires an assessment of the impact (if any) on
barriers to entry and industry competitive trends in order to understand the industry
c.

Dynamic efficiency is a measure of the ability of the economy to adapt to changes in prices and technology over
time.

While dynamic efficiency yields both allocative and productive efficiency benefits over the long run, these two other
efficiency concepts are generally conceived as static concepts – i.e., they are measured against the current use of
existing resources.
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context and the changes in competitive conditions that have occurred over time and the
expected changes that may occur as a consequence of the proposed merger. Such
information likely would provide insight into the competitive landscape (e.g., in terms
of numbers and significance of competitors to the proposed merged entity and the
effects of the proposed merger, if any, on industry trends and competitive conditions)
that would likely prevail in the factual.
68.

Finally, there may be important economic public policy objectives – some of which
may be amenable to economic measurement – that may be affected by the proposed
merger. For example, the proposed merger may affect the financial viability of an
industry in a significant manner. If so, there may be direct and indirect economic
effects that can be assessed, both in terms of the private sector (e.g., direct and indirect
employment effects) and the public sector (e.g., tax and other payments to government
entities). Estimates of these effects can be an important in determining whether the
proposed merger will, on balance, provide net benefits or net detriments.

IV.5 Appropriate Welfare Standard: Total Surplus vs. Consumer Surplus
Question b(3): What are the economic principles and methodologies relevant to assessing
the effect of the proposed merger on total economic welfare?
69.

From an economic standpoint, the appropriate welfare standard to use when assessing a
merger depends upon the ultimate goal of antitrust policy and upon the circumstances
in which the standard is applied. While most economists agree that antitrust laws
47

should have an ultimate goal of promoting economic efficiency, this view may not
always be consistent with legal practice. Some economists contend that antitrust law
should concern itself with the distributional outcomes of a merger – in other words,
antitrust law should be used to protect the interests of particular groups like small firms
48

or consumers, but this view is controversial.
70.

There is debate over whether consumer surplus or total surplus is the appropriate
welfare standard to use in order to evaluate the potential efficiency benefits or

47

See D. Carlton and J. Perloff, op. cit., Chapter 19.

48

See D. Carlton and J. Perloff, op. cit., Chapter 19.
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49

detriments of a proposed merger.

A consumer surplus standard focuses on the

potential gain or loss to consumers that may result from a potential merger. Under this
standard, a merger would be prohibited if it reduces the surplus achieved by buyers. In
contrast, a total surplus standard evaluates efficiency gains (or losses) to both
consumers and producers. Under a total surplus standard, a merger that decreases
producers’ costs substantially could be permissible, even if this decrease in costs were
5051

accompanied by a small increase in the prices faced by consumers.
71.

Advocates for the consumer surplus standard have advanced a number of arguments.
First, antitrust laws in many countries are “primarily concerned with the efficiency
52

benefits directly passed through to consumers.”

If the goal of antitrust policy is to

promote consumer welfare or to prevent the redistribution of wealth away from
consumers, adopting a consumer surplus standard may be more efficient than engaging
53

in ex post remedies via tax policy.

Further, the adoption of a total surplus standard

could, at times, lead to inefficiencies by adversely affecting competition and ultimately
54

reduce total surplus.

For example, under certain conditions firms faced with a

consumer surplus standard might choose to engage in a joint venture with a competitor,
achieving cost savings but not decreasing market competition or raising price. When
faced with a total surplus standard, these firms may instead choose to merge,
49

One fact upon which both sides tend to agree is that the consumer and total surplus standards will sometimes yield a
different result. The efficiencies that arise from a merger may entail either a reduction in marginal costs and/or a
decrease in fixed costs. While a reduction in marginal costs is often (at least in part) passed through to consumers and
captured in a consumer surplus standard, decreases in fixed costs generally do not affect consumer surplus but enhance
total surplus (and therefore total efficiency) in the economy. (See K. Heyer, “Welfare Standards and Merger Analysis:
Why not the Best?” Competition Policy International, Autumn 2006, pp. 35-40) Salop further noted that consumer surplus
and total surplus standards may not yield equivalent outcomes, even in the long run, since gains to producers will not
necessarily be passed-through to consumers. (See S. Salop, “Question: What Is the Real and Proper Antitrust Welfare
Standard? Answer: The True Consumer Welfare Standard,” Loyola Consumer Law Review, 2010, pp. 349-350.)

50

E.g., see D. Carlton and J. Perloff, op. cit., Chapter 19.

51

E.g., see J. Jacobson, “Another Take on the Relevant Welfare Standard for Antitrust,” the Antitrust Source, August 2015,
where the author cites shortcomings in both consumer and total welfare standards and recommends focusing on output
effects.

52

See R. Lande, "Wealth Transfers as the Original and Primary Concern of Antitrust: The Efficiency Interpretation
Challenged," Hastings Law Journal 34, 1982, p. 141. See also, S. Salop, op. cit., and J. Baker, “Economics and Politics:
Perspectives on the Goals and Future of Antitrust,” Fordham Law Review, 81 (5) (2013), pp. 2`175-2196.

53

S. Salop, op. cit., pp. 350-351.

54

S. Salop, op. cit., p. 352. While Salop provides a hypothetical example a case in which a joint venture increases
consumer and total surplus more than a potential merger, he does not provide evidence on the frequency with which this
situation might occur.
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internalising the same cost savings but decreasing competition, and thereby increasing
price, transferring consumer surplus to the producers, and generating a so-called
“deadweight loss” (caused by the increase in price and the decrease in equilibrium
55

output). This is illustrated in Figure 2.

72.

Conversely, a number of economists and legal scholars have taken the position that
56

antitrust law should promote total economic efficiency.

For example, Orbach (2010)

noted that that maximisation of consumer surplus may actually be counterproductive in
57

certain cases (e.g., status goods).

Heyer (2012) noted that in “cases where the likely

magnitude of merger-specific cost savings ‒ whether marginal or fixed” are large,

55

E.g., see D. Carlton and J. Perloff, op. cit., Chapter 19.

56

See for example, R. Blair and D. Sokol, “Welfare Standards in U.S. and E.U. Antitrust Enforcement,” University of Florida
Levin School of Law, UF Law Scholarship Repository, Publication 4-2013, 2013; and R. Posner, Antitrust Law Journal
,viii, 2d ed., 2001, p. 2, Note that Posner viewed total efficiency using a Kaldor-Hicks standard. Kaldor-Hicks efficiency
posits that an outcome is considered more efficient if a Pareto-superior outcome can be reached by arranging sufficient
compensation from those that are made better off to those that are made worse off so that all would end up no worse off
than before. Under Pareto efficiency, an outcome is more efficient if at least one person is made better off without making
anyone else worse off.

57

B. Orbach, “The Antitrust Consumer Welfare Paradox,” Journal of Competition Law & Economics, 7(1), 2010, pp. 153156.
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58

“these benefits to society would exceed any plausible deadweight welfare loss.”

He

also noted that there are times (especially in mergers dealing with intermediate goods)
where it is very costly to determine the direction or magnitude of the distributional
impacts of a merger. A total welfare standard would increase total wealth and help to
fund government tax and spending policies, which are more appropriate vehicles for
59

dealing with issues of distributional equality.

60

Farrell and Katz (2005) reasoned that,

even if a consumer surplus standard better reflects society’s judgments about the
appropriate distribution of economic welfare, the use of a total surplus standard is
preferred because (1) it allows abstraction away from the uncertainty about the
distributional effects on a case-by-case basis; (2) it can yield a more efficient solution
for all parties if paired with an appropriate system of transfers; and (3) even if a
particular level of redistribution was desired, antitrust policy is not the most efficient
vehicle by which to implement this change.
73.

One of the most significant objections to use of a total welfare standard – i.e., that
including producer surplus skews benefits to higher income segments of the population
61

– has been challenged by Farrell and Shapiro.

They acknowledge that, among

individuals who hold stocks, stock ownership is concentrated among higher income
segments. However, they also note that the indirect benefits of stock ownership tends
to be distributed much more broadly, as pension funds, for example, have vast stock
holdings.

In addition, they emphasise the need to view welfare from a broad

perspective, which implies that total welfare, not just consumer welfare, is the proper
standard for competition analysis.
74.

Farrell and Katz (2006) decomposed this debate into two separate questions: (1) what
should antitrust policy’s ultimate goal be, and (2) what objectives should antitrust

58

K. Heyer, “Welfare Standards and Merger Analysis: Why not the Best?” Competition Policy International, Autumn
2006,pp. 29 and 46.

59

See K. Heyer, op. cit., p. 50.

60

J. Farrell and M. Katz, “The Economics of Welfare Standards in Antitrust,” Competition Policy International, Fall 2006, pp.
9-12.

61

J. Farrell and C. Shapiro, “Horizontal Mergers: An Equilibrium Analysis,” The American Economic Review, Vol. 80, No.1,
Mar., 1990, p. 107.
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agencies and courts apply in their enforcement decisions.

62

The authors noted that,

while total surplus is the appropriate goal for antitrust enforcement, it may (or may not)
be optimal for some agents involved in antitrust enforcement to focus on consumer
surplus, even though the ultimate goal is to maximise total welfare. For example, under
a simple game theory model, if antitrust enforcers adopt a consumer surplus standard,
the mergers proposed by firms may exhibit a higher level of total surplus than if the
63

enforcement agency adopts a total surplus standard.

In other cases, (e.g., in cases with

a large fixed cost savings and small competitive effects) a consumer surplus standard
64

would block mergers with positive total surplus.

Farrell and Katz note the absence of

research attempting to quantify the relative frequency with which each case may occur

65

and conclude that “we believe one should not too confidently advocate either a total
surplus or a consumer surplus prosecutorial and judicial standard.”

66

Neven and Roller

(2005) are similarly agnostic to the appropriate standard, finding that neither standard
strictly dominates the other when the institutional environment in which the antitrust
67

agency operates is considered.
75.

According to my instructions:
(a) The Tribunal must not grant authorisation in relation to a proposed acquisition
of shares or assets unless it is satisfied in all the circumstances that the
proposed acquisition would result, or be likely to result, in such a benefit to the
public that the acquisition should be allowed to occur (cf. Competition and
Consumer Act 2010 (Cth), s 95AZH(1));
(b) The Tribunal assesses whether there is likely to be such a public benefit by
weighing the public benefits and detriments with the proposed acquisition,
compared to the likely future without the proposed acquisition;
(c) A public benefit is anything of value to the community generally, any
contribution to the aims pursued by the society including as one of its principal

62

J. Farrell and M. Katz, op. cit., p. 4.

63

See J. Farrell and M. Katz, op. cit., p. 15.

64

See J. Farrell and M. Katz, op. cit., p. 17.

65

See J. Farrell and M. Katz, op. cit., p. 22.

66

See J. Farrell and M. Katz, op. cit., p. 28.

67

D. Neven & L.-H. Röller, “Consumer surplus vs. welfare standard in a political economy model of merger control,”
International Journal of Industrial Organization, 2005, pp. 829-848.
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elements (in the context of the Competition and Consumer Act) the
achievement of the economic goals of efficiency and progress;
(d) A public benefit needs to be of substance and durable. The weight given to
particular benefits may vary depending on the extent to which the Australian
community is able to take advantage of them;
(e) A public detriment primarily includes the detriments flowing from a lessening
of competition as a result of the proposed acquisition, but can include
detriments not associated with a lessening of competition.68
76.

In the final analysis a total surplus standard is more consistent with assessing all of the
benefits and detriments associated with a proposed acquisition than a consumer surplus
standard. Total surplus considers the impacts on both firms and consumers. A total
surplus standard may be particularly useful in cases in which precise quantitative
measurement of benefits may be difficult, but there are likely to be significant indirect
benefits that occur in response to the proposed merger (see Section IV.4.1 below).

IV.5.1
77.

Merger Effects on Productivity Efficiency and Price
The reality of measuring merger effects in a real world setting is generally much more
complex than simple supply, demand and surplus graphs might indicate because the
effects illustrated by those graphs capture only the immediate internal effects (i.e.,
internal to the merging parties and in the absence of any second-order, etc. effects) of
the proposed merger.

Moreover, these graphs are fundamentally static concepts

(portraying relevant measures at a single point in time). In the real world, customers
and suppliers respond over time to any and all actions on the part of the merged entity,
and the merged entity, in turn, responds to the actions of other parties. In economic
terms, the illustration in the aforementioned Figure 2 focuses only on the first-order
productive efficiency, output and price effects, while higher-order productive
efficiency, output, price and dynamic efficiency effects may overwhelm these first69

order effects.

68

“Instruction letter - Australian Competition Tribunal merger authorisation application,” 6 March 2017, p. 2.

69

E.g., see R. Gilbert and D. Rubinfeld, “Revising the Horizontal Merger Guidelines: Lessons from the U.S. and the E.U.,”
in Faure, M. and Zhang, X. (eds.), Competition Policy and Regulation: Recent Developments in China, Europe and the
US, Cheltenham, Edward Elgar, 2011; and J. Farrell and C. Shapiro, “Horizontal Mergers: An Equilibrium Analysis,” op.
cit., pp. 107-126.
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78.

First-order merger effects derive from two simple propositions. First, (as a first order
effect ignoring any internal or external higher-order effects) an increase in
concentration in an industry will result in an increase in market power (however
trivial), which will in turn, according to economic theory, result in a price increase.
Second, also as a first-order effect and operating in the opposite pricing direction, the
primary justification for most mergers is that the merging parties can operate and
reorganise their assets to achieve more efficient production (i.e., achieve productive
efficiencies and/or increase output). In the parlance of antitrust, these effects are
referred to simply as efficiencies or synergies. The latter term (synergies) is sometimes
used to distinguish efficiencies that could not or would not be captured in the absence
70

of the merger (i.e., synergies are merger-specific efficiencies).

An example of a non-

merger specific efficiency could be the achievement of economies of scale through
merger in a rapidly growing relevant market (i.e., because organic growth of individual
firms might be expected, within a relatively short period of time, to achieve a similar
71

result, at least for some market participants).

It is generally acknowledged that

efficiency effects that may be considered non-merger specific in a rapidly growing
relevant market (such as economies of scale or scope) may be much more difficult to
achieve through organic growth in slow growing, stable or declining markets, so the
72

delineation of merger-specific efficiencies is, to a significant extent, context-specific.
79.

However, it is generally acknowledged that some types of efficiencies are virtually
always merger-specific. These include synergies that can be achieved by combining
complementary assets that reside within the merger parties – assets that would be
difficult for either firm to replicate but which, when combined, yield benefits in
73

increased output and/or reduced costs.

70

E.g., J. Farrell and C. Shapiro, “Scale Economies and Synergies in Horizontal Merger Analysis,” Antitrust Law Journal,
Vol. 68, No. 3, 2001, pp. 685-710.

71

E.g., O. Williamson, “Economies as an Antitrust Defense: The Welfare Tradeoffs,” The American Economic Review, Vol.
58, No. 1 (Mar., 1968), 18, p. 25; J. Farrell and C. Shapiro, “Scale Economies and Synergies in Horizontal Merger
Analysis,” op. cit.

72

E.g., O. Williamson, op. cit., p. 25; J. Farrell and C. Shapiro, “Scale Economies and Synergies in Horizontal Merger
Analysis,” op. cit.

73

E.g., J. Farrell and C. Shapiro, “Scale Economies and Synergies in Horizontal Merger Analysis,” op. cit.
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80.

Merger-specific efficiencies can involve either productive or dynamic efficiency
benefits, depending on the time horizon during which they can be achieved, with
dynamic efficiency benefits measured over the longer-run (generally several years) and
productive efficiency benefits over the shorter-run (e.g., a few months to a year or two).

81.

Efficiency benefits operate to counteract any price increase deriving from an increase in
market power because they act to reduce costs and/or increase output. There is debate
among economists as to the relative influence of efficiency benefits and market power
effects. Some economists hold the view that efficiency benefits must be particularly
substantial to overcome market power effects, while others believe that efficiency
74

benefits have a greater impact, particularly in the long run.

In any case, the influence

of these two effects is context-dependent, based on the characteristics of the market at
issue and higher-order response effects expected within the market.
82.

However, there are formal and informal “safe harbours” in any analysis of the
competitive effects of a merger (i.e., instances in which a merger is unlikely to result,
on balance, in competitive detriment). For example, the U.S. DOJ and FTC have
established certain ranges of market concentration and change in market concentration
resulting from a merger that are considered “safe harbours” for merging firms (i.e.,
cases in which a challenge is declared to be “unlikely”) as well as some initial
presumptions of anticompetitive harm.

75

Mergers in which productive and dynamic

efficiencies are particularly substantial with no significant reduction in the competitive
alternatives available to customers and/or suppliers and/or mergers for which the
expected result is an increase in industry output as compared with the relevant
counterfactual are also, from an economic perspective, unlikely to be viewed as
anticompetitive.
83.

Higher order merger effects may be as important, or even more important, than first
order effects, but may be more difficult to identify and quantify. They may occur as a
result of competitive responses by rivals, suppliers and/or customers or through

74

E.g., O. Williamson, op. cit., p. 25; J. Farrell and C. Shapiro, “Scale Economies and Synergies in Horizontal Merger
Analysis,” op. cit.

75

United States’ Horizontal Merger Guidelines, p. 19.
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dynamic changes (e.g., product innovations or organisational or operational changes)
by market participants. For example, suppliers to the merged entity may contract
directly with customers of the merged entity, thereby establishing an alternative supply
chain. Alternatively, rivals may expand their product lines or the geographic coverage
of their operations in response. In addition, the merged entity may be able to more
effectively pursue research and development efforts than the two separate firms.
IV.5.2
84.

76

Other Potential Merger Assessment Tests
As noted above in Section IV.3, in addition to the economic welfare test, a somewhat
different set of tests have been proposed by some policy-makers. These other tests can
be used instead of or in conjunction with tests that focus on direct measures of
economic efficiency. These tests can be generally described as public interest tests and
can include assessments that investigate the ability of a merger to satisfy certain public
policy objectives – such as increased employment, increased export earnings or
77

assistance toward achieving income distribution objectives.

Because such objectives

bear no necessary relationship to achieving efficiency improvements, weighing these
objectives against efficiency improvements may be difficult from an economic
perspective. However, the mere fact that such objectives may be difficult to quantify
and/or more difficult to weigh against the first-order effects of a merger does not render
them unimportant in determining whether a merger should be allowed.

V.
85.

Economic Impact of the Proposed Acquisition
In this Section of my report I set forth my views regarding market definition and market
impact for the proposed acquisition of Tatts Group Limited (Tatts) by Tabcorp
Holdings Limited (Tabcorp).

Section V.1 provides my answer to Question 3(a).

Section V.2 sets forth my answer to Question 3(b) and Section V.3 sets forth my
answer to Question 3(c).

76

J. Farrell and C. Shapiro, “Horizontal Mergers: An Equilibrium Analysis,” op. cit., p. 107; R. Gilbert and D. Rubinfeld, op.
cit.; and D. Ridyard, “The Commission’s New Horizontal Merger Guidelines: An Economic Commentary,” The Global
Competition Law Centre Working Papers Series, GCLC Working Paper 02/05, College of Europe, Bruges.

77

E.g., see OECD, Policy Roundtables: Substantive Criteria used for Merger Assessment, 2002.
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V.1

Market Definition

Question c(1): What are the dimensions, and hence the definition, of the relevant
market or markets that would be relevant to analysing the competitive effects of the
proposed merger?
86.

In order to define relevant markets, I have applied the framework identified in Section
IV.2 above. Even if not explicitly stated below, this means that the market definition
analysis presented here is based upon the analytical methods used to identify close
substitutes for products and geography that are specified in that Section. In all cases a
qualitative, rather than a purely quantitative, market definition analysis has been
conducted.

87.

There are five main lines of business implicated by the proposed acquisition of Tatts by
Tabcorp:
•
•
•
•
•

88.

Wagering;
Lotteries;
Keno;
Ancillary electronic gaming machine services; and
Broadcasting.

The first three of these lines of business can be broadly designated as gambling
entertainment products, while the other two constitute services provided in conjunction
with gambling entertainment products and other sport-related businesses. While lines
of business do not always correspond to relevant product markets for competition
analysis, they often provide a reasonable starting point for market definition analysis.
When starting with lines of business, however, three general (and interrelated)
questions are important in deriving relevant product market boundaries:
(a) Are there other products that would be considered as close substitutes for any or
all of the business lines identified?
(b) Are any of the identified lines of business close substitutes in either demand or
supply (or both) for any (or all) other lines of business identified?
(c) For any (or all) of the lines of business, are further subdivisions of that (those)
line(s) of business into separate relevant markets appropriate because the line of
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business contains products that are not close substitutes for other products
contained within that line of business?
89.

In addition to these five lines of business, it may be desirable to evaluate the
transactions for a significant input to gambling entertainment products – i.e., licences
required in Australia to offer these products to the public. Licences are also required
for ancillary electronic gaming machine services and would be considered as a
significant input to these services.

90.

In the subsections below, for reasons that will become apparent, I consider each of the
five lines of business separately and define relevant product, geographic and functional
markets.

Also, I consider at least some aspects of transactions for licences for

gambling entertainment products and ancillary electronic gaming machine services
separately, even though, for the purposes of evaluating the competitive impacts of the
proposed merger, I do not believe that such licences should be analysed as separate
relevant market (or separate relevant markets). In my opinion, licenses are more
properly considered as inputs to the broader lines of business for which they are granted
by State licensing authorities. However, I provide a separate discussion of certain
aspects of transactions for these licences separately mainly because the competitive
implications of these licences are substantially similar in each of the relevant product
and services markets. Consequently, for the purposes of presentation, it is simpler and
more straightforward (and reduces the need for duplicative discussion in each of the
broader markets) to consolidate the discussion of certain aspects of these licences rather
than repeat this discussion in each of the market definition and market impact analyses
for the separate product and service markets.

V.1.1
91.

Licences for gambling entertainment products and ancillary
electronic gaming machine services licences
There are essentially two types of licences that are issued for gambling entertainment
products and ancillary electronic gaming machine services. First, there are exclusive
and near-exclusive licenses for specific types of wagering (i.e., totalisator and retail
venue wagering), lotteries, keno and for certain ancillary electronic gaming machine
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services.78

Second, there are non-exclusive licences79 issued for certain types of

wagering product suppliers (e.g., on-course bookmakers and, in the Northern Territory,
for various wagering and derivative lottery and keno products) and for at least some
types of ancillary electronic gaming machine services. Businesses can substitute these
non-exclusive licences, to some extent, for the exclusive and near-exclusive licences
awarded for gambling entertainment products, because they enable the firms that obtain
them to offer similar (and/or substitutable) gambling entertainment products as the
products offered by firms that obtain exclusive or near-exclusive licences.
92.

Non-exclusive licences are potentially available to any entity that can satisfy the
particular State’s requirements for that licence.

As such they have significant

similarities to many types of business licences. While they constitute a prerequisite to
offering services, because they are available to all qualifying entities on a nondiscriminatory basis, they are not important as a competitive factor unless the
conditions under which any State may offer any licence are considered to be
sufficiently onerous as to constitute a significant barrier to entry. The Assumptions I
have been provided do not indicate that obtaining non-exclusive gambling
entertainment product or ancillary electronic gaming machine services licences
constitute a significant barrier to entry in any State and indicate that a wide variety of
firms have been able to obtain such licenses.80 Nor do the Assumptions I have been
provided indicate that these circumstances are likely to change in either the factual or
the counterfactual for the foreseeable future. Firms do not compete for non-exclusive
licenses for certain other types of wagering products (e.g., on-course bookmaking
licences) and no entities compete to supply gambling entertainment product or
electronic gaming machine ancillary services licences.

78

Licensed monitoring operators (LMOs) are issued exclusive licences in most states. See “Assumptions for Christopher
Pleats kas”, Tab 1 of CP-2, Assumptions 228, 233-240 and 243-247. The only state for which there is no exclusivity in
fact for licences for LMOs is Queensland. The Northern Territory is categorised as having no exclusivity for licences for
LMOs, but only one such licence has been awarded.

79

For the purposes of this report the term “non-exclusive licences” excludes exclusive/near-exclusive licences (i.e., licences
which are restricted to one or a very few entities).

80

E.g., “Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 51-58 and 118.
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93.

Exclusive or near-exclusive licences are issued by each of the States in relation to
certain wagering activities, for lotteries and keno and for certain types of ancillary
electronic gaming machine services. These licences are bespoke in terms of length of
licence period, in terms of the precise activities and conditions (e.g., maximum
commission or “take-out” rates and payments to the State and others, such as the racing
industry) for offering those activities and in terms of the financial considerations paid
by the licensee.81 The licences are also bespoke in terms of geographic coverage (i.e.,
they are confined to the State that offers them).

94.

Consequently, confining the focus to exclusive and near-exclusive licences transactions
for the purposes of exploring the competitive effects of the proposed merger is
appropriate. The relevant question is whether these transactions should be analysed
separately from the markets in which they occur. Input markets can sometimes be a
useful concept in competition analysis. However, in my opinion the bespoke nature of
most of these licences and the fact that the licences are embedded within (and their
price is dependent on the circumstances that characterise) the broader markets to which
they relate, lead to my conclusion that it is appropriate and useful, from an economic
perspective, to analyse these licences within the context of those broader markets.82

95.

In Section V.2.1 below, in order to avoid duplication, I discuss the general reasons why
most of these licensing transactions would not be associated with significant anticompetitive effects in the gambling entertainment product markets and ancillary
services market(s) compared with the counterfactual.

Information on competitive

effects relating to licensing transactions that is specific to each of the gambling
entertainment product markets and the ancillary services market(s) is contained in the
competitive effects sections for each of those markets (Sections V.2.2 through V.2.5).

81

E.g., Some of the differences across states for keno licenses are noted in “Assumptions for Christopher Pleatsikas”, Tab 1
of CP-2 [TBP.001.027.1829], Assumptions 193-194 and 222-225.

82

For example, in most cases non-exclusive gambling entertainment product licences would be a substitute, albeit an
imperfect one, for an exclusive gambling entertainment licence (see also Sections V.1.2 through V.1.4, in which the
market boundaries for gambling entertainment products are discussed). This is one fact that is consistent with the view
that the fees offered for gambling entertainment product licences are dependent on competitive conditions in the relevant
markets for these products.
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V.1.2
96.

Wagering
The Assumptions that have been provided to me identify four separate classes of
wagering products – totalisator, fixed odds betting, tote odds betting and betting
through a betting exchange.83 The Assumptions also identify various types of wagers
that can be placed (e.g., win, place, quinella) and various types of events on which
wagers can be placed (e.g., racing, various types of other sports events, elections).84
Two questions that immediately arise are (1) which of these differentiated products are
close substitutes (if any) and (2) are there other products (such as lotteries and keno)
that are close substitutes for any (or all) of these wagering products?

97.

Answering these questions in reverse order, there are fundamental differences in the
demand-side characteristics between wagering products, on the one hand, and lottery
and keno products, on the other hand. Wagering products enable players to use some
degree of skill in the form of the application of knowledge about the objects of the
wager (e.g., a race horse or a sports team) in order to inform the wager.85 While there
is an element of chance and/or uncertainty (which may be large or small, depending on
the specific wager and the specific circumstances and level of knowledge available to
the wager principal), over the long run, winning wagers is not entirely the result of
random factors. By contrast, from the demand-side, winning bets for keno and lotteries
are entirely the result of random factors.86 While this difference does not guarantee
that keno and lottery products are not close substitutes for wagering products, it does
tend to be consistent with the view that they are not likely to be close substitutes from
the demand side.87

83

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumption 23.

84

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 64-66, 96-97 and 113.

85

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 20-22.

86

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 154 and 185.

87

The economics literature has produced somewhat mixed results in empirical studies as to whether and to what extent
different gambling entertainment products are substitutes or complements or neither (e.g., see D. Elliott and J. Navin,
“Has Riverboat Gambling Reduced State Lottery Revenue?” Public Finance Review, 30 (2002), 235; M. Kearney, “State
Lotteries and Consumer Behavior,” NBER Working Paper Series, Working Paper 9330,
http://www.nber.org/papers/w9330; D. Walker and J. Jackson, “Do U.S. Gambling Industries Cannibalize Each Other?”
Public Finance Review, 36 (3) (May 2008), 308. In my opinion, the economic evidence tends to provide support for the
view that wagering products and lotteries (the most studied pairwise comparison relevant to the proposed merger) are not
close substitutes. This conclusion is consistent with the qualitative demand side analysis presented above.
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98 .

On the supply side, I am aware of no inf01mation that indicates that either lotteries or
keno games are close substitutes for wage1ing products. The fact that Tabcorp does not
supply lotte1y products in Australia and that Tatts supplies keno products only in South
Australia88 tends to be consistent with the view that neither keno products nor lotte1y
products are necessruily close economic substitutes for wagering and that there are no
necessruy economies scope in the joint provision ofwageling products, lotte1y products
and keno products.

99 .

In dete1mining whether and to what extent the various classes of wage1ing products
(e.g. , totalisator vs fixed odds), the vru·ious types of wagers products (e.g. , win vs place)
and the vru·ious types of events (e.g., horse racing, dog racing, other spo1ts and nonspoits - such as election outcomes- events) on which wagering products are supplied
ru·e close substitutes (and therefore should be considered to be in the same relevant
product market), four factors are most salient.

100.

First, from the demand-side, in the long nm, the chances of winning all types of wagers
would generally be enhanced by the possession and processing of relevant info1mation
(and, indeed, the odds of winning ru·e dete1mined by the processing of info1mation,
either through exchanges, such as totalisator pools, or by bookmakers).89 Therefore, all
types ofwageling products share some demand-side characteristics.

101.

Second, from the supply side, [Confidential to Tabcorp]

-

90 The only exception is totalisator wagering products, because each state

licenses just one totalisator operator.

However, all three totalisator operators in

Australia - Tabcorp, Tatts and RWWA - offer other types of wagering products in
addition to totalisator wagering products. Moreover, corporate bookmakers, although
they do not offer totalisator wagering products, offer other classes, types and events

88

"Assumptions for Christopher Pleatsikas", Tab 1 of CP-2 [TBP.001.0271829], Assumptions 163-172, 193, 202-204 and
222-223.

89

"Assumptions for Christopher Pleats kas· . Tab 1 of CP-2 [TBP 001.027.1829], Assumptions 21-22.

90

"Assumptions for Christopher Pleatsikas", Tab 1 of CP-2 [TBP.001.027.1829], E.g., [TBP.001.018 5686] xls.
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wagering products, including tote odds wagering products and tend to hedge tote odds
products by participating in totalisator wagering.91
102.

All of these facts suggest that there are economies of scope among the various
wagering products so that capabilities to offer one class, type or event category of
wagering product enhance the ability of the organisation to offer the other classes, types
or events wagering products to their customers. For example, from the supply-side,
many of the resources – such as expertise and infrastructure (such as
telecommunications and computer/Internet infrastructure) – utilised in offering one
class, type and/or event of wagering product are also required to offer (and can be
flexibly deployed depending on demand) for other wagering products. This, in turn,
would be consistent with close supply-side substitutability across the different forms,
types and events categories of wagering products. Note that, as with demand-side
substitutability, supply-side substitutability need not be perfect in order that different
classes, types and events wagering products be close substitutes for market definition
purposes.

103.

Third, these facts, combined with the fact that the organisations that offer totalisator
wagering products – particularly Tabcorp and Tatts – have responded with new
products to compete against corporate bookmakers, which do not offer totalisator
wagering, also suggests that the different forms, types and events of wagering products
are close substitutes.92 Moreover, the recent decline (in real terms) of totalisator
wagering revenues, at the same time that the volume of wagering revenues for fixed
odds and other wagering products offered by corporate bookmakers have increased
significantly is also consistent with substitutability between totalisator and other forms
of wagering products.93 Finally, the actions by totalisator suppliers (Tabcorp and
Tatts) to establish national bookmaking capabilities (for non-totalisator wagering

91

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 40-42.

92

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 43-44 and 151-153.

93

“Assumptions for Christopher Pleatsikas”, Tab 1 of CP-2 [TBP.001.027.1829], E.g., [TBP.001.018.5686].xls.
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products – e.g., Luxbet94), also is consistent with close substitution between various
forms, types and events categories of wagering products.95
104.

Fourth, there are data that are consistent with substitution over time across a broad
wagering market. This includes competition between totalisator products and tote
derivative products,96 shifts from racing wagering to sports wagering,97 shifts from
retail venue wagering to online wagering,98 shifts toward wagering with corporate
bookmakers, 99 and shifts from totalisator wagering to fixed odds wagering.100

105.

The geographic extent of the wagering product market is at least national. While state
licensing for totalisator and other wagering products (at fixed locations, over the
telephone and over the Internet) is utilised for in-state wagering, licensing by the
Northern Territory for corporate bookmakers to supply wagering products via the
telephone and the Internet to customers across Australia allows bookmakers to supply
wagering products nationwide.101

These nationwide product offerings are close

substitutes for totalisator and state-specific wagering products. Moreover, the pooling
of totalisator wagering across several states also supports the view that the wagering
product market is at least interstate and likely nationwide.102
106.

The relevant functional level of the wagering product market is the supply of wagering
products to end customers. This is the functional market in which Tabcorp and Tatts
compete with corporate bookmakers that supply similar products.

94

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 3, 10, 113 and 146.

95

“Assumptions for Christopher Pleatsikas”, Tab 1 of CP-2, Tatts Digital and Telephone Wagering Turnover FY12 to FY16
[with document identification number TAT.001.015.0804 (TBP.001.027.2115)] (which sets forth Tatts Internet and
telephone wagering by state).

96

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumption 44.

97

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 143-144.

98

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 128-129.

99

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 133-135.

100

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 137-140.

101

E.g., “Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 114-116 and 119.

102

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 101-105.
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107.

There is information provided in my Assumptions that is potentially consistent with
defining separate relevant markets based on a price discrimination theory (see Section
V.3.3.4 above) (1) for the supply of wagering products to large punters (those who
wager [HIGHLY Confidential to Tabcorp and Tatts]

)

and (2) for the supply of wagering products to other punters. For example, [HIGHLY
Confidential to Tabcorp]
.103 The information on this point
is not definitive, however. If there is a separate market for the supply of wagering
products to large punters, it is almost certainly international in terms of its geographic
dimension.104 The geographic scope of a market for the supply of wagering services to
other (i.e., non-large) punters is at least national.

V.1.3
108.

Lotteries
Only one private firm – Tatts – is licensed to provide state/territory lottery products in
Australia105 (although at least two other firms – Lottoland and Plus Connect – either
supply products whereby customers can wager on the outcome of a lottery106 or
provide synthetic lottery products,107 and at least one other firm – Jumbo – resells Tatts
lottery products and sells tickets for Australian charity-based lottery products108).109
As noted in Section V.1.2, lotteries are a chance-based game110 and, consequently, are
differentiated from wagering, which, while it has an element of chance, also promotes
the collection and processing of information about the participants which are the object

103

E.g., “Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 106-107 and 305-306.

104

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumption 306.

105

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 163-170 and 172.

106

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 178-179.

107

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 183-184.

108

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 180-182.

109

In Western Australia lotteries are supplied through a government owned entity, Lotteries West (“Assumptions for
Christopher Pleatsikas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumption 170).

110

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 154 and 160.
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of the wagers (i.e., there is an element of skill involved in wagering but not
lotteries).111
109.

I am aware of no significant economies of scope between offering lottery products and
the other business lines at issue in the proposed acquisition. For example, Australian
state lottery products are distributed in different venues than wagering products (e.g.,
lottery products are generally purchased through newsagents and convenience stores,
while wagering products are purchased at racetracks and other specialised wagering
venues as well as by telephone), although both types of products can be purchased
online.112 Also, the fact that lottery products and most keno products are offered by
separate firms in Australia is consistent with the view that there are no significant
economies of scope between these two products.

Finally, there are significant

differentiating characteristics that distinguish lottery products from keno products and
make it less likely that these two types of gambling entertainment products would be
close substitutes. This includes the speed of the games (a few minutes for keno as
compared with weekly for many lottery products113) and the size of the prize pool.114
110.

Lottery products are licensed by the individual States and Territories purchasers in
those states.115

Under certain circumstances, state-by-state licensing might be

consistent with a state-based relevant geographic market, as the specific details of the
lottery and the prize money available to winners would vary from state to state.
However, the availability of online purchases would tend to undermine state-based
markets because purchasers in any state would be allowed to buy lottery tickets in any
other state. In addition, the licensing in the Northern Territory of Lottoland, which
offers national betting on the outcome of state lotteries as well as some international
lottery products,116 would tend to support a national market, although it is unclear how
111

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 21-22.

112

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 158-159, 162 and 128-129.

113

There are some lottery products that offer instant prizes. “Assumptions for Christopher Pleatsikas”, Tab 1 of CP-2,
Assumption 157.

114

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 162 and 188.

115

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 163-170.

116

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 178-179.
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significant the presence of Lottoland is in the lottery market in terms of competitive
impact. Consequently, lottery products are likely a national market. I also note that the
exclusive license offered in each state is consistent with a view that there are economies
of scale and scope in provision of lottery products.
111.

The relevant functional market is the supply of lottery products to end purchasers.

V.1.4
112.

Keno
In contrast to lottery products, several private firms supply keno products in Australia.
As with lottery products, keno products are a game of pure chance,117 so keno products
are highly differentiated from wagering products.

Keno products are highly

differentiated from lottery products because keno products provide swift paybacks
(games are run every few minutes)118 and because direct (as opposed to derivative)
keno products can be consumed only in certain venues – casinos, clubs, hotels, TAB
outlets (in certain states), and specific retail outlets (in South Australia).119 These facts
are consistent with the view that keno products are not close substitutes for wagering
products or lottery products in terms of demand-side substitutability.
113.

While Tatts offers keno products in South Australia in addition to lottery products in
that state, Tatts does not offer keno products in any other state.120 This fact and the
fact that several firms offer keno products but not lottery products is consistent with the
view that economies of scope between keno and lottery products are not significant,
which is consistent with the view that these products are not close substitutes in terms
of supply-side substitutability.

114.

Consequently, a relevant market for keno products that is separate from other gaming
products is a reasonable inference in my opinion.

117
118

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumption 185.
“Assumptions for Christopher Pleatsikas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 162 and 187-188. There are
some lottery products that offer instant prizes. See “Assumptions for Christopher Pleatsikas”, Tab 1 of CP-2, Assumption
157.

119

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 162 and 190-191.

120

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 193, 203 and 222-223.
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115.

In terms of the geographic scope of the market, keno products are licensed and offered
to end consumers on a state-by-state basis.

[Confidential to Tabcorp]

121 Therefore, state-

based markets are a reasonable inference. The fact that Lottoland offers derivative
keno products (but not on Australian keno products) on a nationwide basis may not be a
sufficient basis to expand the geographic scope of these state-based markets, although
the competitive significance of Lottoland’s keno products is not clear from the
Assumptions provided to me.122
116.

V.1.5
117.

The relevant functional market is the supply of keno products to end consumers.

Ancillary Electronic Gaming Machine Services
My assumptions define several types of ancillary electronic gaming machine services
that have been broadly classified into five groups:
(a) machine manufacturing and game development: which includes selling EGMs
either directly to venues holding a gaming machine licence or to licensed resellers
who on-supply to venues;
(b) field services: which includes preventative and remedial repair and maintenance
services in relation to EGMs;
(c) in-venue gaming systems: which includes providing gaming system technology
and solutions to venues holding a gaming machine licence that own or lease
EGMs;
(d) gaming and venue services: which includes EGM financing, training, venue
design and product advice, marketing and loyalty programs, compliance checking
and adherence, and other advice relating to the operation of a licensed gaming
venue; and

121

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 199 and 201.

122

“Assumptions

for

Christopher

Pleatsikas”,

Tab

1

of

CP-2

[TBP.001.027.1829],

Assumption

205

and

https://www.lottoland.com.au/kenow/help.
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(e) gaming monitoring: which includes monitoring EGMs in each State and
Territory (excluding the ACT) to ensure they are operating in accordance with
compliance standards, as well as for taxation and research purposes.123
118.

Absent consideration of licensing requirements, there is likely significant overlap
among these categories in terms of economies of scope in offering multiple types of
services, the obvious exception being actual manufacturing of EGMs (i.e., but not
including sales, distribution and financing of EGMs, capabilities for which may overlap
with those for other types of electronic gaming machine services). In other words,
while manufacturing of EGMs may constitute a relevant market124 separate from all of
the other ancillary electronic gaming machine services included in the categories
identified above, it is possible that supply-side substitutability and economies of scope
in the provision of these ancillary services would lead to a conclusion (absent
consideration of licensing requirements) that there is a single relevant product market
for non-manufacturing ancillary electronic gaming machine services.125

There is

insufficient information to render a definitive conclusion on this topic, however.
Therefore, it may be useful to utilise alternatives that capture the range of possible
market boundaries – i.e., from narrower potential markets (based on subsets of ancillary
electronic gaming machine services offered) to a broad potential market (assuming all
ancillary electronic gaming machine services except manufacturing of EGMs are part
of one relevant market).

For example, the practice by most states of issuing an

exclusive licence for LMOs (Licensed Monitoring Operators) may be a factor that
could be used to support a separate relevant product market for this activity.
119.

In addition, the imposition of different sets of licensing requirements covering different
types of services in the different states and territories may create separate relevant
product markets for subsets of the ancillary electronic gaming machine services.126
For example:

123
124

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumption 227.
It is my understanding that neither Tabcorp nor Tatts participates in the EGM manufacturing market, however. Therefore,
this relevant market would not be of concern in assessing the potential competitive effects of the proposed acquisition.

125

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 248-266.

126

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 226-247.
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(a) In Queensland, it is only licensed monitoring operators (LMO) who can supply
field services for EGMs, for which the current providers are Intecq and
Maxgaming (although there are two other firms with licences to provide LMO
services in Queensland).127
(b) In all States and Territories apart from New South Wales, the in-venue gaming
system used by the EGM must be run through a LMO’s central monitoring
system. In Victoria, the LMO operating the central monitoring system is obliged
to facilitate all third party providers of in-venue gaming systems. In Queensland,
LMOs are not obliged to facilitate third party providers of in-venue gaming
systems.128
(c) In Queensland, there are various types of supplier’s licences including licensed
monitoring operators (LMOs), major dealers (manufacturers), secondary dealers
and licenced testing facility operators. Applying for these licences is managed
through the Queensland Office of Liquor and Gaming Regulation.129
(d) In Victoria, a LMO is not permitted to provide gaming and promotional
management systems (other than pre-commitment) or testing services. Under the
Victorian licensing regime, LMOs may not be able to provide other gaming
services.130
120.

The fact that most states separate licensing of monitoring services from other ancillary
services and/or stipulate that providers of monitoring services cannot provide certain
types of other services131 may affect the scope of the product markets for ancillary
electronic gaming machine services (i.e., in terms of the services included and/or the
number of product markets implied). Consequently, the scope of the markets for
ancillary electronic gaming machine services may vary from state-to-state, depending
on regulatory regime and requirements. Moreover, the location-specific nature of some
of the ancillary electronic gaming machine services (e.g., maintenance and repair of
EGS equipment) may also tend to support the view that the geographic markets are
relatively localised. This implies that the relevant geographic markets may be best
viewed at their broadest as state-based.

127

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumption 228.

128

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumption 240.

129

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumption 241(d).

130

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumption 244.

131

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 241-245.
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121.

The relevant functional markets for ancillary electronic gaming machine services are
the provision of these services to gaming venues.

V.1.6
122.

Broadcasting
Tabcorp offers both television and radio broadcasting services, both of which focus on
racing content.132

The television services offer national coverage, while the radio

services are provided in New South Wales and the ACT.

Tatts offers radio

broadcasting services that are focused on racing and provides services in Queensland,
South Australia, Tasmania and the Northern Territory.133
123.

Given the highly differentiated nature of television broadcasting services as compared
with radio broadcasting services, these two types of broadcasting services should be
considered to be in separate relevant product markets.134

124.

Tabcorp’s television broadcasting services are offered nationally via subscription
television services. Given the nature of subscription television broadcasting, which
relies on satellite distribution (either directly to end users or to cable hubs for
distribution via terrestrial systems),135 the relevant geographic market for Tabcorp’s
television broadcasting services is national. Given the nature of radio broadcasting,
which relies on licensing of individual, localised radio transmitters, and the limited
coverage (in terms of individual states and territories) for Tabcorp’s and Tatts’ radio
broadcasting services, the relevant geographic markets for radio broadcasting services
is likely state or substate areas.

132

http://www.skyracing.com.au/index.php?component=content&Itemid=114&id=96/

133

http://www.radiotab.com/ and “Assumptions for Christopher Pleatsikas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumptions
3 and 13.

134

In the so-called C7 full court appeals decision (Seven Network Limited v News Limited (includes corrigendum dated 2
March 2010) [2009] FCAFC 166 (2 December 2009), paragraphs 396-406, Mansfield, Dowsett and Lander JJ noted the
decision (unchallenged in the appeal) by the original court (by Justice Sackville) that broadcasting markets could not be
subdivided into sports channels vs non-sports channels as a result of supply-side substitutability. Similar reasoning as
was accepted in that case would apply to radio broadcasting.
(http://www.austlii.edu.au/au/cases/cth/FCAFC/2009/166.html for the appeals decision and
http://www.austlii.edu.au/au/cases/cth/FCA/2007/1062.html for the original decision).

135

http://www.skyracing.com.au/index.php?component=content&Itemid=91&id=89
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125.

The relevant functional market for both types of broadcasting services is distribution to
end users.

V.1.7
126.

Conclusions on Market Definition
For the purpose of assessing the competitive effects of the proposed acquisition of Tatts
by Tabcorp, there are three separate relevant product markets for gambling
entertainment products offered to consumers that enable those consumers to place bets
on outcomes. The first product market is the (at least) national market for the supply of
wagering products to end customers. It is possible that this market for wagering
products could be further subdivided, based on a price discrimination theory, into
separate markets for large punters and other punters, but the information provided is not
definitive for this purpose. I will analyse competitive effects for both possibilities.

127.

The second product market is the national market for the supply of lottery products to
end customers. The third set of product markets are the state-based markets for keno
products. The functional level for each of these product markets is the supply of
products to end consumers. Within each of these product markets, exclusive and/or
near-exclusive licences and non-exclusive licences are an input factor that should be
considered in applying the Public Benefits test.

128.

In addition to these markets, the market (or markets) for the supply of ancillary
electronic gaming machine services (excluding the manufacturing of EGM equipment)
to gaming venues is (are) relevant market(s) of interest. It is unclear based on the
information provided whether this market should be defined based on individual
ancillary electronic gaming machine services, subsets of ancillary electronic gaming
machine services or all ancillary electronic gaming machine services combined,
although there is some information that is consistent with defining separate, state-based
markets for LMO services (in part because exclusive or near-exclusive licences are
required to offer this service). Therefore, it may be useful to assess competitive effects
using both narrow and broad market definitions.

129.

Finally, there are two types of broadcasting markets that are relevant to assessing the
competitive effects of the proposed acquisition. These are the national market for
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television broadcasting to end consumers and the state or substate markets for radio
broadcasting to end users.

V.2

Competitive Effects of the Proposed Acquisition

Question c(2): What are the likely competitive effects of the proposed merger?
130.

As described in my response to Question 2b, an assessment of the competitive effects
of an acquisition can appropriately consider the acquisition’s impact on barriers to
entry, the number and significance of competitors, output, prices and total surplus.
More specifically, such an assessment would consider whether the acquisition is likely
to result in a net public benefit should the acquisition be allowed to occur. It may also
consider other ancillary competitive and public benefit effects, for example on the
financial strength of the Australian racing industry and its continued ability to provide
wagering products and other entertainment services to end consumers.

131.

Potential competitive effects are assessed relative to the most likely counterfactual
scenario if the acquisition does not occur. Based on the assumptions I have been
provided, the counterfactual scenario if Tabcorp does not acquire Tatts is:
(a) Absent the Proposed Merger, Tabcorp and Tatts would continue operating as
independent businesses for the foreseeable future.136

132.

Given the data available to me at this time, in my opinion there is insufficient
information to undertake a purely quantitative assessment of price, welfare impacts or
net public benefits. Instead, I consider the likely competitive effects from a more
qualitative perspective.

133.

There are various factors that make specific competitive effects more or less likely to
occur after an acquisition.

These include market characteristics that facilitate the

coordinated interaction with the other firms in the relevant market. A merger can also
result in a substantial lessening of competition if the merged firm finds it profitable to

136

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumption 19.
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unilaterally elevate its price and suppress output.137

This can occur because the

merging of two horizontal competitors reduces or eliminates the competitive constraints
those two firms impose upon one another. Net negative competitive effects are more
likely to occur when there is insufficient competition or potential competition
remaining in the market to make a unilateral price increase unprofitable. Unilateral
price increases are less likely to be profitable when other firms can enter the market
quickly (i.e., there are low barriers to entry) or when existing firms can quickly alter the
quantity they supply to take advantage of any price increase. They are also less likely,
all else equal, in markets where substitution away from the product at issue is easy.
Other factors to consider when assessing the likelihood of competitive effects include
(but are not necessarily limited to):
(a) the actual and potential level of foreign-based competition in the market;
138

(b) the nature and extent of vertical integration in the market;

and

(c) the effects of regulation, including licensing activities by government agencies, on
the ability of the merged entity to take unilateral action.
134.

The likelihood that an acquisition will increase prices can be offset by efficiencies
achieved by the merging parties.

In an industry like the Australian gambling

entertainment business, where (according to the assumptions I have been provided)
licensing requirements are strict, licensing periods are long and the parimutuel segment
139

of the industry is suffering from stagnant or declining revenues,

any economies of

scale-based or operational efficiencies are more likely, all else equal, to be mergerspecific because it would be difficult or even sometimes impossible to obtain such
efficiencies through organic growth.
135.

In the remainder of this section, I consider the competitive effects likely to occur in the
relevant product markets identified in Section V.1 above.

V.2.1
137

Exclusive/Near Exclusive Licenses
Or, in the case of an acquirer of a product, if the merged firm finds it profitable to reduce unilaterally its price and supress
output.

138

See CCA Section 50(3); see Australian Competition and Consumer Commission, Merger Guidelines, November 2008, p.
3

139

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], [TBP.001.018.5686].xls.
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136.

One input utilised by participants in the gambling entertainment product markets are
licences. In some cases the licences are exclusive or near-exclusive, while in other
cases the licences are non-exclusive. In order to avoid duplication in the analysis of
competitive effects for the separate markets for gambling entertainment products
identified and ancillary electronic gaming machine services in Section V.1 above, this
Section sets forth some general observations on exclusive and near-exclusive licence
transactions that are common to all of the these markets.

137.

As far as the impact on the various gambling entertainment product and ancillary
electronic gaming machine services markets, perhaps the most readily measured
competitive effects relate to output (as measured by economic activity in each of the
relevant markets defined in Section V.1) and price (i.e., on commission rates, which
relate to the price of a wager – see Section V.2.2 below). Analysing the proposed
merger’s impact on licensing transactions, there appear to be no significant flow-on
impacts to output or price in the relevant markets defined in Section V.1 above. In
terms of output impacts, the number of licences is limited, and there is no indication
that the number of licences or licensees (exclusive, near-exclusive and/or nonexclusive) would be affected by the proposed merger. More importantly from the
perspective of assessing impacts on output, licensees would have the same incentives to
offer gambling entertainment products in the factual and counterfactual because the
proposed merger would likely not reduce competition in these markets (see also
Sections V.2.2 through V.2.4 below). The proposed merger is also not likely to affect
maximum commission rates, as these are established by the States (although, in both
the factual and the counterfactual, competition in the provision of gambling
entertainment products could result in commission rates that are lower than Statemandated maximums, an outcome that would tend to lower the price of a wager and
therefore could be a procompetitive benefit).

138.

Although not necessarily related to competitive outcomes in the various gambling
entertainment product markets or the ancillary electronic gaming machine services
market(s), effects on licence fees, while theoretically possible, are unlikely as a result
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of the proposed merger.140 For example, there are at least four important reasons why
declines in licence fees as a consequence of the proposed merger are unlikely for
exclusive or near exclusive gambling entertainment product licences.
139.

First, very few of the licences that currently exist will expire soon. Consequently,
except in a few cases, the present value impacts on the proposed merger on licence fees
would essentially be zero or close to zero at worst. For example:
(a) In the wagering market, the earliest any license comes up for renewal is 2024 in
Victoria, with the next earliest nearly two decades away (2035 in the Northern
Territory).141 Moreover, it is not certain that Victoria would allow a competitive
tender for its license in 2024.142 I have been asked to assume that “it is unlikely
that there will be a further wagering licence issued in South Australia by
2024.”143 In any case, the delay of at least seven years before any licence fee
effect of a license renewal could occur would, absent any other considerations,
imply that the present value of any such effect of the proposed acquisition would
be small (i.e., given that any effect would have to be discounted by at least seven
years).
(b) In the lotteries product market, only two state licences expire prior to 2050 –
Victoria in 2018 and Tasmania in 2018 and 2020.144 While the Tatts’ contractual
lottery licence exclusivity in Queensland expired in 2016, “[i]t is not known
whether the Queensland Government is currently progressing the introduction of a
second lotteries licence”.145 The present value effects of the proposed merger on
lotteries licence fees, therefore, would not be significant outside these three States
(or two States should Queensland not end Tatts’ exclusivity). [HIGHLY
Confidential to Tabcorp]
146

140

Even if a change in licence fees were expected, such a change would l kely have no competitive implications since licence
fees are a fixed cost and should not affect the marginal incentives to compete.

141

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 206-207.

142

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 207 and 213.

143

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumption 209.

144

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 164-169 and 217-218. The
licences in Tasmania are non-exclusive.

145

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumption 166.

146

"Assumptions for Christopher Pleats kas ", Tab 1 of CP-2 [TBP.001.027.1829], Assumption 220.
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(c) In the keno product markets, most state licences do not expire until after 2030,147
which implies that the present value impacts of the proposed merger on licence
fees would not be significant in most States in any case. The only exceptions are
Victoria in 2022 and Tasmania in 2023. Moreover, there is no guarantee that a
competitive process would be employed in either of these states to award any
follow-on licence.148 For example, [HIGHLY Confidential to Tabcorp]

.149 Even if Victoria and Tasmania decide to award keno licences through a
competitive process, there are multiple viable bidders for the Victoria licence,150
and the incumbent in Tasmania is Federal Group, not Tabcorp or Tatts.151 In
relation to the possible bidding for the Victoria Keno licence, in addition to the
current providers of keno products in Australia (including Lottoland), it is likely
that foreign corporations and foreign-owned domestic businesses as well as
corporate bookmakers and ancillary electronic gaming machine services providers
would participate in the bidding process for the licence (should Victoria decide to
conduct competitive bidding).152
140.

Moreover, as noted particularly in the wagering market definition analysis (Section
V.1.2 above), significant changes have occurred in the markets for gambling
entertainment products in recent years. Over the long period until many licences are set
for renewal, other significant changes may occur in the relevant gambling
entertainment product markets and ancillary electronic gaming machine services
markets.

To the extent that such changes occur in both the factual and the

counterfactual, they could have a substantial impact on licence fees.
141.

Second, there are apparently significant potential competitors for licences that do come
up for renewal, based on past interest and industry trends. For example, a party other
than Tabcorp and Tatts expressed interest in bidding for the Victoria totalisator/retail

147

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 222-223.

148

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumption 225.

149

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumption 223.

150

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumption 225.

151

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 222-223.

152

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumption 225.
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venue licence in the past,153 and there may be multiple other parties interested in the
Victoria totalisator/retail venue licence in the future.154 In the keno products markets,
there are seven firms that currently hold licences in the various states.155
142.

For lotteries licences, there are indications that bidding for licences has been
competitive.

When Tatts acquired Golden Casket (the holder of the Queensland

lotteries license) in 2007 the “ACCC’s market inquiries indicated that the merged entity
would face competition from a number of potential competitors for the acquisition of
lotteries licences, including companies with operations in other segments of the broader
gambling industry, both in Australia and overseas.”156 In addition, in 2010 there were
several bidders for the New South Wales licence.157 Finally, there are numerous
substantial overseas bidders that could be expected to consider bidding for any future
Australian lottery product licences.158
143.

The presence of significant potential competitive bidders for licences (and the
incentives for the state licensing authorities to encourage wider participation in bidding)
would, all else equal, tend to substantially ameliorate or, more likely, eliminate any
potential for negative impacts on licence fees from the proposed merger. For example,
there is evidence from the economic literature that bidding markets characterised by
winner take all competition, “lumpy” competition (i.e., infrequent competition for all or
a large portion of the available business) and no incumbent advantage “experience
Bertrand price-setting competition, where indeed two [competitors] is enough to ensure
a competitive outcome.”159 These conditions prevail for the exclusive and some nearexclusive licences awarded for gambling entertainment products (that is, exclusive and

153

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumption 207. There were also several
parties interested in the ACTTAB licence in 2014 (“Assumptions for Christopher Pleatsikas”, Tab 1 of CP-2, Assumption
208).

154

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 215-216.

155

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 222-223.

156

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumption 218.

157

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumption 219.

158

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumption 221.

159

E.g., “Competition in Bidding Markets,” OECD Policy Roundtables, 2006 and P. Klemperer, “Bidding Markets,” prepared
for the UK Competition Commission, June 2005.
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near-exclusive licences for gambling entertainment products and some ancillary
electronic gaming machine services are awarded infrequently, are awarded for all or a
large share of the available business and the State licensing authorities have the power
to negate any incumbency advantage in setting their award criteria).
144.

In addition, as noted above in Section V.1.1, businesses can develop and implement
strategies that, to at least some extent, enable them to substitute non-exclusive licences
for exclusive or near-exclusive licences. In other words, by obtaining a non-exclusive
licence, businesses, for example, can offer gambling entertainment products that are
close substitutes for the gambling entertainment products that are offered by exclusive
licensees (see Section V.1 above). For this reason, the fees offered for exclusive or
near-exclusive licences will be constrained by and will reflect the competitive
conditions in the industry, which, in turn, will be affected by the number, character and
competitive strategies of the non-exclusive licensees.

145.

Third, the states, through their licensing activities, exercise significant countervailing
power in the form of the right to set licensing conditions, establish the selection criteria
and score the selection process for gambling entertainment product and ancillary
electronic gaming machine services licences (including LMO licences). The states can
utilise this countervailing power to incentivise additional bidders (including by nonAustralian firms) and/or modify existing licenses to extend their duration under existing
or modified terms, among the actions that could be used to increase competition in the
gambling entertainment product markets and/or undercut any possible attempt to
exercise market power by an incumbent (including establishing selection criteria that
can undermine and/or complete eliminate any incumbency advantage that may exist for
a particular licence).

146.

This same logic applies to the potential privatisation of RWWA. While it is possible
that RWWA might be privatised in the next years, the form, timing and the fact of that
privatisation is uncertain (e.g., it might not involve competitive bidding at all).160 The
existence of several privatisation options (as well as the option the Western Australia

160

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 210-211.
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State Government has to retain RWWA if it is not satisfied with the privatisation terms
offered)161 should ensure that a competitive market price for RWWA is obtained.162
Moreover, the fact that [HIGHLY Confidential to Tabcorp]
, should help to ensure that a competitive market price is obtained for
RWWA.163

The uncertainty as to whether RWWA would be privatised, the

uncertainty as to the timing and form of privatisation, the number of privatisation
options available and the number of potential bidders, is consistent with a view that the
proposed acquisition would not have a significant (or possibly any) effect on the price
Western Australia realises for this business.
147.

Fourth, as noted above, competition from non-exclusive licensees (or even from foreign
entities) will affect the prices that firms are willing to pay for exclusive licences. This
is particularly salient in the case of wagering licences, but will affect the value of
lottery and keno licences as well.

148.

Two distinct sets of conclusions follow from this information on licensing transactions
– one set relating to the impact of the proposed merger on any flow-on competitive
effects from licensing transactions and the second set relating to the impact of the
proposed merger on license fees the States could obtain. As to the impact of the
proposed merger on licensing transactions in the relevant gambling entertainment
product markets and the ancillary electronic gaming machine market(s), there appears
to be no significant flow-on impact on the number of licences awarded or on the
economic activity of the licensees (no output effect), nor would there be a likely effect
on the maximum licence fees (price effect). Moreover, the proposed merger would not
have any impact on the height of barriers to entry relating to licensing, as States control
the bidding process for exclusive and near-exclusive licences and non-exclusive
licences will still be available to competitors in these markets.

161
162

““Assumptions for Christopher Pleatsikas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumption 210.
For example, the potential for an IPO for RWWA may be equivalent to having an additional bidder for the business for the
purposes of establishing a price, as may be the State’s option of retaining the business if it should be dissatisfied with the
price any bidder offers. (See “Assumptions for Christopher Pleatsikas”, Tab 1 of CP-2, Assumption 210.)

163

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 210-211 and 215-216.
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149.

As to the impact of the proposed merger on licensing fees, four conclusions follow.
First, any potential for negative licencing fee impacts would, in most cases, not be
possible for decades. Second, the countervailing power of the States, which issue
licences and control the licensing process, and the existence of significant alternative
potential bidders would each likely substantially ameliorate and/or eliminate any
possible negative price effects of the proposed merger on these licensing transactions.
Third, the value of exclusive and near-exclusive licences is affected by competition
from other suppliers of gambling entertainment products that have non-exclusive
licences. This competition would tend to ameliorate and/or eliminate any possible
negative price effects of the proposed merger on these licensing transactions. Fourth,
over the long time horizon relevant to licence renewals, significant changes have
occurred and may continue to occur in the relevant markets. To the extent that such
changes continue to occur in both the factual and the counterfactual, they too could
have significant effects on licence fees.

V.2.2
150.

Market for Wagering Products
One commonly examined indicator of the potential for a merger or acquisition to result
in adverse competitive effects is the increase in market share and market concentration
arising from that merger. All else equal, net negative competitive effects are more
likely to occur in concentrated markets where there is insufficient competition
remaining to make a unilateral price increase unprofitable or when coordinated action
becomes easier because there are fewer firms.

164

One consequence of the proposed

merger is that there would be an increase in wagering market concentration if Tabcorp
is allowed to purchase Tatts compared to the counterfactual, in which they are assumed
to remain as separate entities.165
151.

Significant changes in market concentration are useful in separating mergers that are
unlikely to raise antitrust concerns from others that warrant a closer examination.
However, whether potential concerns raised by an increase in market concentration are

164

At best, economists can identify the conditions under which coordinated action may be facilitated. Economists have not
developed reliable tools to predict when coordinated action will occur.

165

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], see [TBP.001.018.5686].xls.
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likely to occur depend on other market specific evidence. In this case, there are several
facts that support the conclusion that, inespective of an increase in market
concentration, the acquisition of Tatts by Tabcorp would not result in negative
competitive effects.
152.

As I state in Section V.l.l above, it is my opinion that there is one relevant product
market for wagering that is national in scope. Competition in this market has been
vigorous. Tabcorp and Tatts hold all of the relevant totalisator/retail venue licenses in
Australia that are held by private fi1ms (RWWA, the licensee in W estem Australia, is
govemment owned).

However, pari-mutuel betting has declined significantly as a

prop01tion of all wagering tumover in the years between FY2006 and FY2016 (from
about [Confidential to Tabcorp] [Confidential to Tabcorp]

of total wagering tumover to about
as fixed odds wagering has become more

popular. In addition, the share of wageiing nunover accounted for by Tabcorp and
Tatts combined has declined from [Confidential to Tabcorp] tumover to [Confidential to Tabcorp] -

of wagering

dming that time. At the same time,

the share of wagering nunover accounted for by corporate bookmakers has increased
from about [Confidential to Tabcorp)
Tabcorp] -

to about [Confidential to

.166 Online wagering has increased from [Confidential to

Tabcorp] - ] ofwageiing tumover to [Confidential to Tabcorp] -

dming the same time period 167 and retail wagering has declined significantly dming
that period and is expected to continue to decline dming the next eight years.168
Moreover, there has been a significant shift recently among consumers to multi-homing
(i.e. , establishing accounts with multiple suppliers of wagering products).169 This
increases competitive pressure on wagering product suppliers by reducing switching
costs. Finally, there has been a significant shift from racing wagering to other sp01ts

166

"Assumptions for Christopher Pleatsikas•, Tab 1 of CP-2 [TBP.001.027.1829], [TBP.001 .018.5686].xls. See also
Assumptions 9 and 133-142. Note that Tabcorp turnover figures include ACTTAB for FY2006 and PGI for FY2016. The
inclusion of these turnover figures somewhat overstates the Tabcorp share in both years.

167

"Assumptions for Christopher Pleats kas", Tab 1 of CP-2 [TBP 001.027.1829], Assumption 128.

168

"Assumptions for Christopher Pleats kas•, Tab 1 of CP-2 [TBP 001.027.1829], Assumptions 128-129.

169

"Assumptions for Christopher Pleats kas", Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 130 and 136.

65

Confidential Restriction on Publication Claimed

wagering during that time (sports wagering has more than tripled in turnover and more
than doubled its share of total wagering).170
153.

I am aware of no information that would suggest that these trends would change or that
the proposed merger would materially affect the direction or magnitude of these trends.
For example, the ability of corporate bookmakers providing national coverage licensed
by the Northern Territory (and potentially by Tasmania) to advertise their products
across Australia, all else equal, assists their efforts to increase wagering share.171 In
addition, corporate bookmakers apparently enjoy several important competitive
advantages over Tabcorp and Tatts traditional wagering businesses such as lighter
regulation and lower taxation for those licensed in the Northern Territory, lower
contributions to the racing industry and lower overheads.172

154.

The economic literature broadly supports the view that the “price” of a wager to the
consumer is related to the ratio of the total winnings to the total betting pool (i.e.,
mathematically, one less the “commission” rate).173 The actual price, as perceived by
consumers, however, likely does not bear a direct relationship to this ratio.

For

example, prospect theory (an economic theory of the deviations from so-called
“rational economic behaviour” as set forth in neoclassical economic theory) suggests
that, among other things, consumers on balance are likely to misperceive the actual
odds of winning a wager, particularly under the circumstance that consumers have
imperfect/incomplete information.174 Indeed, given the commission structure (that, on
average, necessarily implies that total winnings must be lower than total wager
turnover), the motivation for wagering implies that consumers must overestimate their
odds of winning (i.e., the average probability estimated across all consumers placing a
wager must be higher than the actual probability of winning).
170

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], [TBP.001.018.5686].xls.

171

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumption 59.

172

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 44, 59 and 121.

173

E.g., see K. Grote and V. Matheson, “The Economics of Lotteries: A Survey of the Literature,” College of the Holy Cross,
Department of Economics, Faculty Research Series, Paper No. 11-09, August 2011,for a discussion of some of the
literature on this topic.

174

E.g., see R. Thaler, Quasi-Rational Economics, Russell Sage Foundation, New York, 1991.
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155.

Given the amount of competition in wagering market, it seems unlikely that the
proposed merger would result in a price increase (e.g., an increase in the commission
rates).

Indeed, competition in the wagering market has led Tabcorp to consider

reducing selected totalisator commission rates (i.e., reducing the price of a wager to
consumers to the extent that the price of a wager is related to the commission rate).
However, there are economically sound reasons that could explain why further acrossthe-board reductions in totalisator commission rates may not increase wagering
turnover. For example, given other factors that affect the perceived price of a wager
(e.g., see the immediately preceding paragraph), modest decreases in commission rates
may be insufficient to significantly affect perceived price by those placing bets.
156.

Taking a broad perspective, numerous substantial corporate bookmaker competitors
provide significant competition to Tabcorp and Tatts. These include several foreignbased entities, such as Sportsbet, Ladbrokes, Bet365 and Unibet, as well as Australianowned firms, such as CrownBet (which owns Betfair).175

In addition, there are

hundreds of on-course bookmakers that provide competition to totalisator providers in
Australia (like Tabcorp and Tatts),176 and Tabcorp and Tatts have lost substantial share
over the past decade in the wagering market to competitors.
157.

An indication of the vigorous competition between the traditional wagering products
suppliers – in particular, Tabcorp and Tatts – and corporate and on-course bookmakers
has been the competitive responses of Tabcorp and Tatts to this competition. Both
firms have made substantial investments and introduced new products. For example,
Tabcorp launched Luxbet, its own Northern Territory-licensed bookmaker in 2008, has
invested heavily in upgrading its retail facilities and introduced such products as the
Big6, Super Multi and Cash Out.177

Responding to competition from corporate

bookmakers has been particularly important for Tabcorp and Tatts because, despite
their efforts to introduce new products, upgrade facilities and (for Tabcorp) launch

175

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 119-120.

176

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumption 118.

177

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 145-153.
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Luxbet, wagering volume at the two firms is still dominated by the declining parimutuel products.178
158.

In South Australia, the exclusivity period of Tatts’ retail wagering licence expired on
10 January 2017 (the next possible end to exclusivity of a totalisator/retail venue
license would be in Tasmania in 2027), but I have been asked to assume “that it is
unlikely that there will be a further wagering licence issued in South Australia by
2024.”179 Moreover, there are sound commercial reasons for combining all of one
state’s totalisator volume into one license.180 Indeed, both Tabcorp and Tatts currently
pool totalisator wagering across multiple states because there are risk reduction and
efficiency benefits from pooling.181 These benefits and the fact that larger pools
provide larger payoffs to winning customers mean that larger pools are more attractive
to those placing bets.182

Therefore, there is unlikely to be any significant

anticompetitive effect from the proposed acquisition due to ending exclusivity in this
totalisator/retail venue license.
159.

These trends in the wagering market – both in the market overall and in the totalisator
segment of the market – are consistent with the view that, from an economic
perspective, there would be no significant anticompetitive effects and no net public
detriments from the proposed merger on the wagering market.

160.

Even if separate price discrimination markets for wagering by large punters and
wagering by other punters could be supported, there is a sound economic basis to
support the view that there would be no significant impact on competition in either of
these markets. As to the possible national (or possibly broader) market for supply of
wagering products to other (i.e., non-large) punters, all of the factors noted above if one
overall wagering market existed would apply to this separate price discrimination
market and would likely result in no significant anticompetitive effects and no net

178

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], [TBP.001.018.5686].xls.

179

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 206 and 209.

180

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 29-30.

181

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 29-30, 101-105 and 114.

182

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 29-30 and 105.
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public detriments from the proposed merger on this market.

As to the possible

international market for the supply of wagering products to large punters, the
international wagering opportunities available to large punters, the competition from
corporate bookmakers in Australia and the competition from other (non-totalisator)
betting opportunities both inside and outside Australia would likely provide a sufficient
competitive constraints on the proposed merged entity so that there would be no
significant anticompetitive effects and no net public detriments from the proposed
merger on large punters.183

V.2.3

Market for Lottery Products
There is only one private firm in Australia licensed by the states and territories to offer
lottery products – Tatts (in Western Australia the state government conducts lotteries
through the government owned Lotteries West).184 In assessing competitive effects, it
is important to note that Tabcorp does not have a lotteries business. Consequently, the
proposed acquisition would not result in any increase in concentration in the lotteries
market.

161.

An important consideration in assessing competitive effects is the fact that competition
in the form of resellers of Tatts lottery products and from other lottery products will
continue to provide competition.185 For example, Jumbo resells both Tatts lottery
products and charity lottery products.186 Also, Lottoland allows betting on Australian
lottery outcomes and on international lotteries, and Plus Connect provides synthetic
lottery products.187

162.

These data are consistent with the view that there would be no significant impact on
competition and there would not be net negative public benefits in the lottery product
market as a result of the acquisition of Tatts by Tabcorp.

183

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 151, 306 and 307.

184

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 163-170 and 218.

185

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 178-184 and 220.

186

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 180-182.

187

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 178-179 and 183-184.
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V.2.4
163.

Market for Keno Products
Cunently, seven fums, including both Tabcorp and Tatts, hold licences to offer keno
products in Australian venues (including ClubKeno, which jointly holds the New South
Wales license with Tabcorp).188 In addition, Lottoland offers dedvative foreign keno
products.189 Tatts and Tabcorp do not compete in any state. Although Tatts holds a
lotteries licence that allows it to offer keno products in Victoria through 2018 and
Tabcorp holds a licence in Victoria that expires in 2022, Tatts has not used its Victoria
licence to offer any keno products in that state.190 [HIGHLY Confidential to Tatts]

164.

Also, as noted above in Section V.2 .1, the long te1m nan1re of keno licences, state
control of the licensing process, including selection criteria and the bidding and
evaluation process, can ensme that competitive benefits of competition for the market
in the various states among the many ctment and potential licence-holders are
maintained.

165 .

Therefore, the mnnber of cunent market participants, the number and significance of
potential market participants, the fact that Tabcorp and Tatts do not compete in any
state, the long-te1m natme of most of the state keno licences and state control over the
licensing process suggest that the proposed acquisition would not have a significant
impact on competition in the supply of keno products and would not result in net public
detriments. The competition in keno products from Lottoland and Plus Connect would
also suppo1t this conclusion, although the competitive significance of these fi1m s is not
clear at this time.

V.2.5

Market or Markets for Ancillary Electronic Gaming Machine
Services

188

"Assumptions for Christopher Pleats kas", Tab 1 of CP-2 [TBP 001.027.1829], Assumptions 222-223.

189

"Assumptions for Christopher Pleats kas", Tab 1 of CP-2 [TBP.001.027.1829], Assumption 205.

190

"Assumptions for Christopher Pleats kas", Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 202-204 and 222-225.

191

"Assumptions for Christopher Pleats kas", Tab 1 of CP-2 [TBP.001.027.1829], Assumption 204.

70

Confidential Restriction on Publication Claimed

166.

As noted in the market definition analysis of ancillary electronic gaming machine
services (Section V.1.5 above), there is insufficient information to determine whether
there is one relevant market or several relevant markets for these services (although
manufacturing of EGMs, an activity in which neither Tabcorp nor Tatts participates,
appears to constitute a separate relevant market).192 Both Tabcorp and Tatts provide
multiple ancillary services in multiple states.193 However, aside from the provision of
LMO services, which are discussed separately below, there appear to be multiple actual
and potential competitors that also provide and/or could provide at least most of these
services.194

For example, Tabcorp provides field services for electronic gaming

machines195 to venues in New South Wales and Victoria that have broader
arrangements with Tabcorp Gaming Services, states in which a number of providers
supply such services in competition with Tabcorp.196
167.

The one exception to this statement occurs in relation LMO services. This service
appears to be closely regulated at the state level and all but two States and Territories
offer an exclusive licence for the provision of LMO services (precluding competition in
the provision of this service). Moreover, one of the two jurisdictions (the Northern
Territory) that ostensibly provides competitive licences has issued just one licence.197
Tatts provides LMO services in three of these states and has been considering
acquisition of a firm that provides LMO services in a fourth state.198

168.

In the remaining state – Queensland – four LMO licenses have been issued, one to an
entity owned by Tatts (Maxgaming Qld Pty Ltd [Maxgaming]) and one to an entity
owned by Tabcorp (Odyssey Services Pty Ltd [Odyssey], owned by Intecq Limited,

192

See Section V.1.4 above.

193

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 228, 235-258 and 259-263.

194

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 228 and 264-266.

195

Field services “involves services, repairs and maintenance of EGMs.” See “Assumptions for Christopher Pleatsikas”, Tab
1 of CP-2 [TBP.001.027.1829], Assumption 250.

196

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumption 228.

197

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumption 245.

198

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumption 263.
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which was acquired by Tabcorp in December 2016).199 The proposed merger,
therefore, would, absent any further action by Tabcorp, reduce the number of LMO
suppliers in Queensland from four to three. However, [HIGHLY Confidential to
Tabcorp]
200 Consequently, there

would be no change in the number of competitors as a result of the proposed merger or
in the shares of those competitors.
169.

In addition, there are two remaining recent entrant licensees (Utopia Gaming Services
Pty Ltd [Utopia] and PVS Australia Pty Ltd [PVS]) that are not involved in the
proposed merger. Although, they appear to account for little or no share of LMO
services supplied in that State,201 based on the Assumptions provided to me, Utopia
and PVS, “having invested in the capability to acquire a licence and to provide
monitoring services in Queensland, will compete to acquire customers and grow their
respective shares of monitoring services in Queensland in the near future.”202
Consequently, in addition to [HIGHLY Confidential to Tabcorp]
, they could provide an effective competitive constraint on the proposed
merged entity in the provision of LMO services in Queensland.

Furthermore,

Queensland could license additional parties to provide LMO services in that State, and
there are several firms with the capabilities to provide these services.203 Any new
licensees could also constrain the proposed merger entity in the provision of these
services. Therefore, the proposed merger would not have any significant competitive
impact on the provision of LMO services in Queensland.
170.

In summary, if there is one overall relevant market for all electronic gaming machine
ancillary services, then it is unlikely that that the proposed merger will result in any
significant competitive detriment. If, in the alternative, multiple separate relevant

199
200

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 245, 248 and 254.
“Assumptions for Christopher Pleatsikas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumption 297. See also Assumption
298.

201

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 245, 258, 261 and 264.

202

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumption 246.

203

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumption 247.
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markets for these ancillary services exist, defined along the lines of the separate
services provided, then it also appears unlikely that there would be a competitive
detriment associated with the proposed merger in the provision of the these services.

V.2.6
171.

Broadcasting Markets
Two types of broadcasting services markets are implicated by the proposed merger –
radio and television.204 Two facts render any significant competitive impact in these
markets unlikely. First, Tabcorp and Tatts do not compete with one another in any
relevant broadcasting market. Second, in my experience, there are several potential
competitors in both types of markets that could offer to compete if the merged entity
were to offer subcompetitive prices for the relevant broadcast rights (e.g., existing radio
broadcasters or video broadcasters that have access to pay television bandwidth).

V.2.7
172.

Conclusion on Competitive Effects
In none of the five categories of relevant markets implicated by the proposed merger is
a significant impact on competition likely.

V.3

Question c(3): What are the likely effects of the proposed merger on total
economic welfare?

173.

There are three types of quantifiable synergy-related (merger-specific) benefits that are
projected to result from the proposed merger. These are:
(a) Cost and capital expenditure (capex) synergies;
(b) Revenue synergies; and
(c) Flow-through synergies to other parties, such as increased payments to the racing
industry and to the States and Federal governments.

174.

In addition, there are less quantifiable, but potentially significant other benefits that are
expected from the proposed merger. Both the estimates of quantifiable benefits and the
categories of non-quantifiable benefits are discussed below.

175.

Synergies resulting from cost and capex savings are estimated to be [Confidential to
Tabcorp]

204

per annum, with [Confidential to Tabcorp]

See Section V.1.5 above.
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accming to the proposed merged entity and the remainder contributed to the NSW and
Victoria racing indusuy bodies.205

These synergies are expected after one-off
are incuned, and the full

integration costs of [Confidential to Tabcorp]

amount of annual savings are expected to occur in the third year after integration and
will continue to occur indefmitely thereafter.

The magnitude of these savings is

significant in present value tenns. If one assumes no escalation in benefits resulting
from inflation, all integration costs would be incuned in the first year, a discount rate of
10 percent and an equal phase in of benefits over the first three years, the present value

over 10 years of these synergies to the proposed merged entity would be more than
[Confidential to Tabcorp]

and the present value of the additional

payments to the NSW and Victolia racing indust1y bodies would be more than
[Confidential to Tabcorp]
17 6.

The revenue benefits to the proposed merged entity are also substantial. These are
derived from improved fixed odds perfo1mance and a series of proposed business
improvements.207 An investment of about [Confidential to Tabcorp]
will yield an increase in annual tumover on wage1ing of about [Confidential to
Tabcorp]

in the third year after the proposed merger is completed and

an increase in revenue for the proposed merged entity of about [Confidential to
Tabcorp]

, again in the third year after the proposed merger is

completed. While it is possible that some of this increase would eventually be realised
in the counterfactual, it is unlikely that the full magnitude of these increases in
wage1ing nunover and revenue would be achieved in the counterfactuaJ.208
177.

Tabcorp also projects that, by the third year, it can annually generate an additional
[Confidential to Tabcorp]

in revenue (from a [Confidential to

205

"Assumptions for Christopher Pleats kas", Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 270-275.

206

If one assumes that the [Confidential to Tabcorp] annual reduction in "reduced variable costs" only
represents a transfer from suppliers to Tabcorp (see "Assumptions for Christopher Pleatsikas", Tab 1 of CP-2
[TBP 001 .~sumption 273), the present value of the synergy benefits would still be more than [Confidential to
Tabcorp]~.

207

"Assumptions for Christopher Pleats kas", Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 276-286.

208

"Assumptions for Christopher Pleats kas", Tab 1 of CP-2 [TBP.001.027.1829], Assumption 286.
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Tabcorp]

increase in annual nunover) in Tatts' South Australian keno

business.209 The costs to achieve this result are estimated to be modest- a one-time
investment of [Confidential to Tabcorp] costs of [Confidential to Tabcorp] -

178.

and an increase in on-going
· [Confidential to Tabcorp] -

-

Fm1he1more, Tabcorp estimates that the racing indust1y would benefit by [Confidential
to Tabcorp]

annually from the proposed merger.210 These increased

contributions to the racing indusny are important to maintaining the quality of the
products that the industly supplies.21 1 In addition, other spo11ing bodies would receive
modest increases in conn·ibutions, while there would be substantial increases in taxes
and other fees paid to govemments and to retail wagering venues.212

Moreover,

increased opportunities for totalisator pooling may also provide significant benefits to
the racing indusny.213
179.

Shifts in the share of wagering accounted for by the proposed merged entity214 could
also provide some direct benefits. For example, to the extent that the shift was the
result of some loss in share (compared to the counterfacn1al) by corporate bookmakers,
there could be benefits in the f01m of increased payments per dollar of wager nunover
to the racing industly (since Tabcorp and Tatts conn·ibute a greater po11ion of their
revenues to the racing industly than corporate bookmakers215) and increased retention

209

"Assumptions for Christopher Pleats kas", Tab 1 of CP-2 [TBP 001.027.1829], Assumptions 287-291 .

210

"Assumptions for Christopher Pleats kas", Tab 1 of CP-2 [TBP 001.027.1829], Assumption 296.

21 1

"Assumptions for Christopher Pleats kas", Tab 1 of CP-2 [TBP 001.027.1829], Assumptions 84-86 and 89.

212

"Assumptions for Christopher Pleats kas", Tab 1 of CP-2 [TBP 001.027.1829], Assumption 292.

213

"Assumptions for Christopher Pleats kas", Tab 1 of CP-2 [TBP 001.027.1829], Assumptions 101-105 and 293-295.

214

"Assumptions for Christopher Pleats kas", Tab 1 of CP-2 [TBP 001.027.1829], Assumption 285.

215

"Assumptions for Christopher Pleats kas", Tab 1 of CP-2 [TBP 001.027.1829], Assumptions 43 and 121.
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of profits within Australia (since Tabcorp is Australian-based, while some corporate
bookmakers are owned by foreign-based entities216).
180.

The higher-order benefits from these synergies would likely be substantial, even if they
are more difficult to quantify. Increases in tax and other revenues to the States and the
Federal government could fund a variety of programs and/or reduce taxes on other
products and services. Increases in payments to the racing industry and gaming venues
would have the effect of increasing employment both at these venues and at suppliers to
these venues. To the extent that the proposed merged entity would, over the long term,
increase the share (compared with the counterfactual) of Australian-owned suppliers of
gambling entertainment products, this may benefit the Australian economy.

V.3.1 Conclusion on Welfare Effects
181.

The welfare effects of the proposed merger as measured by the increase in mergerspecific synergies (i.e., efficiency improvements), increases in payments to the racing
industry and other sports bodies, increases in tax payments, increases in wagering
activities and higher-order (indirect) employment and business benefits are significantly
positive.

Given that there are unlikely to be any significant adverse competitive

consequences from the proposed merger (see Section V.2.7 above), in my opinion the
public benefits of the proposed merger should be positive.

216

“Assumptions for Christopher Pleats kas”, Tab 1 of CP-2 [TBP.001.027.1829], Assumptions 120-121.
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VI. Declaration
183.

I have made all the inquiries that I believe are desirable and appropriate and no matters
of significance that I regard as relevant have, to my knowledge, been withheld from the
Court.

________________________________________
Dr Christopher Jon Pleatsikas

8 March 2017
________________________________________
Date
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