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Statement
No. ACT 1 of 2019

IN THE AUSTRALIAN COMPETITION TRIBUNAL

Re Application for authorisation AA1000439 lodged by Australian Energy Council,
Clean Energy Council, Smart Energy Council and Energy Consumers Australiain

respect of the New Energy Tech Consumer Code

Flexigroup Limited

Applicant

Statement of: Jacqueline Amy Crawshaw

Address: Suite 2, Level 14, 1 Castlereagh St, Sydney 2000 in the state of New
South Wales

Occupation: Associate Director, Advocacy and Communications

Date: 5 May 2020

I, Jacqueline Amy Crawshaw of Suite 2, Level 14, 1 Castlereagh St, Sydney 2000 in the

state of New South Wales, say as follows:

1. | am the Associate Director, Advocacy and Communications, for Energy Consumers

Australia Ltd (ECA) and am authorised to make this statement on ECA'’s behalf.

2. Except where otherwise stated, | make this statement from my own knowledge and

from ECA's records referred to below.

Filed on behalf of: Australian Energy Council, Clean Energy Council, Energy Consumers Australia
and Smart Energy Council (the Authorisation Applicants)

Prepared by: Robert Walker; Rachel Walters

Law firm; Allens

Tel: (03) 9614 1011 Fax: (03) 9614 4661
Email: Robert.Walker@allens.com.au; Rachel.Walters@allens.com.au

Address for service:

101 Collins Street, Melbourne VIC 3000

Email: Robert.Walker@allens.com.au; Erin.Molony@allens.com.au
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3. Now shown to me is a hyperlinked index marked Exhibit JC-1 and a further
hyperlinked index marked Confidential Exhibit JC-2 which contains information that
is commercially sensitive and confidential. When | refer to a document in this
statement, | refer to it by its tab number and document ID in Exhibit JC-1 or
Confidential Exhibit JC-2.

A. BACKGROUND

4, | was appointed to my current role in January 2019. In that role, | am primarily

responsible for:

(a) the consideration of ECA’s position with respect to proposed laws, regulations
and market developments across the National Energy Market (NEM) (both gas
and electricity) that might impact on retail aspects of, and innovation across,
the NEM;

(b) the assessment of the impact of these potential developments on small

business and residential energy consumers; and

(c) the formulation of submissions directed to market participants and statutory
and regulatory bodies relating to the impact of these developments on small

business and residential energy consumers.

5. In my current role, | report directly to Mr Chris Alexander, who is ECA’s Director,
Advocacy and Communications. However, Mr Alexander had little involvement in
ECA's work on the New Energy Tech Consumer Code (Tech Code), and | typically
reported directly to the CEO at that time, Ms Rosemary Sinclair, on all matters
relating to the Tech Code. Where | provide evidence as to matters which occurred
prior to my direct involvement in the Tech Code process, | do so based on my review

of relevant ECA materials and records.

6. From June 2012 to December 2018, | held the position of Manager, National Energy
Policy in the NSW Department of Planning and Environment. In that role, | was

involved in various initiatives, including:

(@) the implementation of the National Energy Customer Framework in NSW;
(b) the removal of retail energy price regulation; and

(c) the passage through NSW Parliament of several key legislative items,

including the National Energy Retail (NSW), Electricity Supply Amendment
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(Advanced Meters) Act 2016 and Energy Legislation Amendment (Retail
Electricity and Gas Pricing) Act 2015.

From September 2011 to June 2012, | held the roles of Senior Policy Officer and
Acting Manager Consumer Energy Policy within the NSW Department of Trade and

Investment.

From June 2007 to September 2011, | was employed as an advisor within the

Australian Energy Market Commission.

From April to September 2006, | was employed as an analyst at AGL. Prior to that |
briefly held the role of Administration Officer at Agility.

| graduated from Macquarie University with a Bachelor of Science (Atmospheric

Science) in 2000 and a Master of Science (Atmospheric Science) in 2004.
ECA

In late 2013, the Council of Australian Governments Energy Council (a forum for the
energy ministers of the Commonwealth, States and Territories to work together in the
pursuit of national energy reforms) (COAG EC) resolved to establish a national
energy consumer advocacy body. This decision followed a period of consultation with
consumer groups and other stakeholders as part of the energy market reform

package agreed by State and Federal Energy Ministers in 2012.

ECA was established as a company limited by guarantee on 30 January 2015, with a
mandate to act as a national energy consumer advocacy body, with a focus on
matters of strategic importance and material consequence for energy consumers, in

particular, households and small business consumers.

It is my understanding that the rationale for the establishment of ECA was that while
there were many active consumer advocacy groups, there was no national group
which represented the interests of all households, not just vulnerable households, and

small business with respect to the energy market.

ECA'’s Constitution records its objects as being to promote the long-term interests of
consumers of energy with respect to the price, quality, safety, reliability and security
of the supply of energy services by providing and enabling strong, coordinated,
collegiate evidence-based consumer advocacy on NEM matters of strategic

importance or material consequence for energy consumers, in particular for
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residential customers and small business customers. A copy of ECA's Constitution
appears at tab 1 of Exhibit JC-1 (ANA.001.001.0234).

ECA seeks to fulfil its objects by:

(a) gathering evidence-based research with a national perspective, through a
range of activities, including a biannual consumer sentiment survey and

community listening tours which are held as needed;

(b) seeking additional input from other stakeholders and from its Board Reference
Committee, which comprises individuals with expert capacity who are drawn
from a variety of key consumer groups, including the NSW Energy Institute,
Consumer Action Law Centre (CALC), the South Australian Council of Social

Service and Hydrogen Mobility Australia (amongst others);

(c) reviewing and weighing up the various consumer and stakeholder views with

the aim of producing a balanced and considered position; and

(d) communicating that balanced position to regulators, government and industry
participants by way of submissions and otherwise participating in market

consultation processes run by regulators and government.

While there are many active consumer advocacy groups in the broader market, |
consider that ECA performs a unigue role when it comes to the NEM, in that it weighs
up the long-term interests of all residential and small business consumers in the

NEM, by assessing total consumer benefit.

When | refer to total consumer benefit, | mean that ECA takes a broad approach
when considering the outcomes of policy or regulatory decisions. That is, it considers
whether a proposed policy or law delivers benefits to energy consumers broadly,

including as to matters of price, innovation and consumer protection.

ECA’s goal, in considering each element of a statutory, regulatory, policy or market
development, is to weigh up the manner in which it contributes to (or detracts from)
the benefit to small business and residential energy consumers. In its assessments,
ECA applies an assessment matrix known as the "AlO" framework. This acronym
stands for Affordable, Individualised and Optimised. ECA applies this framework

against each relevant development or proposal by asking whether it:

(@) is likely to deliver lower costs to consumers (such as through competition or by

directly lowering consumer bills);
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(b) facilitates consumer choice, decision-making and investments by giving
consumers the information and tools they need to choose a solution that

works for them, to manage their energy bills; or

(c) presents the most efficient approach, having regard to both individual
consumer needs and the need to ensure appropriate investment in energy

infrastructure or systems.

Based on my years of experience in roles relating to Australian energy markets, |
consider that the complex and often overlapping legal and regulatory frameworks of
Australian energy markets can stifle innovation. | have held that opinion for many

years.

ECA considers that increased innovation in energy markets is a key desirable
outcome for household and small business customers in the NEM, and that consumer

uptake of technology can be a key driver of innovation in the sector.

Any market developments which promote innovation are likely to be directly relevant
to the price, quality, safety, reliability and security of the supply of energy services

experienced by consumers.

Consistent with ECA’s focus on innovation in the NEM, ECA has been an active
supporter of policy settings which help to support consumer choice of new technology
in the NEM.

The development, and increased availability, of new technology strongly contributes
to positive consumer outcomes with respect to the price, quality, safety, reliability and
security of the supply of energy services. In that respect, the Tech Code directly
engaged with two of the AIO principles discussed above: lowering consumer costs
through the introduction of cost reducing technology and increasing consumer choice,
though making new technology products and services more accessible (through their

being more clearly marketed and supplied).

In any consumer facing market, including for new energy technology, there is
potential for market participant behaviour to give rise to negative consumer outcomes.
However, the risk of these outcomes (including the steps taken to mitigate them) must
be weighed up against the benefits of the relevant policy for consumers more

generally.

ECA considers that the Tech Code is an example of how these competing

considerations (i.e. the need for consumer protection (on the one hand) and the
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impact of the costs of ensuring consumer protection (on the other)) — produce an
outcome which, overall, is in the best interests of small business and residential

energy consumers.
THE TECH CODE: BACKGROUND

By letter dated 16 August 2017, the then Federal Minister for the Environment and
Energy wrote to ECA on behalf of the COAG EC. That letter:

(a) requested ECA to develop well targeted and clear information on consumer
rights and protections and a range of consumer information products (facts
sheets, infographics and online tools), to help explain the laws and protections

that apply under different behind-the-meter supply arrangements.

(b) requested that ECA consult with consumer advocates, industry, Energy

Ombudsman's offices, market bodies and the ACCC as part of this exercise;

(c) requested ECA to work with industry to cooperatively develop a single,
industry wide Code of Conduct for all behind-the-meter electricity supply

services and products (the Tech Code); and

(d) informed ECA that the Minister had also written to industry about the
development of the Tech Code and asked industry to collaborate with ECA to

support this work.

A copy of that letter appears at tab 2 of Exhibit JC-1 (ANA.001.001.0329).

The term “behind-the-meter products and services” describes those products and
services that are located on the consumer’s side of the meter installed at every
household or business that is connected to the electricity or gas supply. That is, all
relevant energy related products and services which are acquired by the consumer
and installed for use on the consumer’s premises, and which are not the responsibility
of the relevant energy retailer or distributor. In my opinion, the term “new energy tech”
goods or services has a meaning broadly equivalent to “behind-the-meter” goods or

services.

As noted above, the Minister had also written, in separate letters in similar terms, to
the Australian Energy Council (AEC), Clean Energy Council (CEC), Smart Energy
Council (SEC) (known as the Australian Solar Council at the time) and Energy
Networks Australia (ENA), on behalf of the COAG EC, requesting that they work
together with ECA to develop the Tech Code (COAG EC Letter). A copy of the letter
sent to the AEC appears at tab 3 of Exhibit JC-1 (ANA.001.001.0354).
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Various regulatory regimes govern the supply of energy to consumers by retailers, but
these only govern the delivery of the energy up to the consumer’s meter (i.e. the gas
or electricity meter). They do not provide any energy sector-specific consumer

protection “behind the meter”.

While the Australian Consumer Law (ACL) provides for a wide range of consumer
protection, it necessarily has a broad focus across all sectors, and is not tailored to

the energy sector.

The COAG EC Letter noted the lack of a consistent approach by industry to
addressing various issues associated with the supply of new energy tech, and
requested industry agreement in the development of a single industry code of conduct

to govern the supply of all behind the meter products and services.
DEVELOPMENT OF THE TECH CODE

A “behind-the-meter” working group (BTMWG) was established in October 2017, in
order to give effect to the request of the COAG EC. The members of the BTMWG

were:

(@) CEC, as the peak body for the clean energy industry in Australia representing
businesses operating in, or supporting, the development of renewable energy

(including solar, wind, hydro, bioenergy, geothermal and marine);

(b) AEC, being the industry body representing 23 businesses operating in the

wholesale and retail energy markets;

(c) SEC, being the peak body for the solar, storage and smart energy industry in

Australia;

(d) CALC, being a not-for-profit organisation which advocates for a fair

marketplace for the benefit of consumers;

(e) ENA, being the industry body representing Australia’s electricity transmission

and distribution and gas distribution networks;

(f) Renew, being a not-for-profit association that advocates for sustainable living

practices;

(9) Public Interest Advocacy Centre, being an association which tackles difficult

social problems that impact on the lives of Australians;
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(h) Energy Queensland, the body responsible for the Queensland government’s

electricity networks and retail businesses;
(i) national electricity generator and retailer, AGL; and
() ECA.

33. A draft Tech Code was released for broad stakeholder consultation in late

November 2018, with a request for feedback by 6 February 2019.

34. The stakeholder consultation targeted a broad range of consumer representatives,
industry, government bodies, other stakeholder groups and organisations and

included workshop fora in Adelaide, Brisbane, Sydney and Melbourne.

35. Following these workshops, a preliminary report was produced by an external service
provider (which had been involved in the stakeholder consultation process),

summarising the key feedback from the sessions, principal amongst them being:

(@) the view that there was broad support for the Tech Code and its role in

ensuring good consumer outcomes;

(b) the perceived flexibility of the Tech Code to change with the pace of new

energy technology; and

(c) enthusiasm for consumer-focused information being delivered to consumers
through the Tech Code itself.

36. A draft copy of that report, dated December 2018, appears at tab 4 of Exhibit JC-1
(ANA.001.001.0340). This report was never finalised but | understand this was the

most recent draft.

37. Written submissions were received from many interested parties, addressing a range

of issues, including:

(a) the terms on which finance of the kind known as “buy now, pay later” (BNPL)
should be available to consumers seeking to acquire new energy tech
products and services. Examples of this are the submissions received from
Brighte dated 6 February 2019 (a copy of which appears at tab 5 of Exhibit
JC-1) (ANA.001.001.0357) and CALC, mistakenly dated 22 January 2018
(instead of 2019), a copy of which appears at tab 6 of Exhibit JC-1 (CALC
BTM Submission) (ANA.001.001.0368).
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(b) unsolicited sales with respect to new energy tech goods or services. An
example of this is the CALC BTM Submission;

(c) operational aspects of the Tech Code; and
(d) the administration of the Tech Code.

There was general support for the principal objectives of the Tech Code and the
manner in which the Tech Code sought to address these. One example of a
submission which recognised the balance sought to be struck by the Tech Code in
seeking to mandate a minimum set of customer expectations while encouraging
efficiency and the promotion of innovation, was the submission of Ausnet Services,
dated 8 February 2019, a copy of which appears at tab 7 of Exhibit JC-1
(ANA.001.001.0373).

In January 2019, technical fora were held in Brisbane and Melbourne, where
attendees responded to structured questions and considered draft Tech Code

provisions against several categories of new energy tech products and services.

Throughout the consultation process, submissions and feedback were received from
a diverse range of parties. Various changes were made to the draft Tech Code to
reflect feedback received during the workshops and from submissions received by the
BTMWG.

The Tech Code specifically addressed a range of matters, including:

(a) ensuring that signatories and consumers were aware of their statutory
obligations and consumer rights (principally being those arising under the
ACL);

(b) expanding on those statutory rights to include additional rights and obligations,
which the BTMWG considered promoted the objects of the Tech Code.

Examples of these included signatories:

0] being required to comply with detailed guidelines relating to the

advertisement and promotion of New Energy Tech;

(i) having adequate systems, policies and procedures in place to ensure

compliance with these obligations;

(iii) being required to comply with minimum business practice standards for

direct marketing and sales;
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(iv) being required to consider whether goods or services are fit for
purpose for each consumer’s needs (for example, that a consumer was
not acquiring goods which — while fit for purpose in an ACL sense —

exceeded the consumer’s practical requirements);

(V) not quoting for the supply of goods or services without first obtaining

certain details from consumers; and
(vi) having a clear and transparent complaints handling process; and

(c) an explanation of consumers’ entitlements to terminate the contract with the

supplier.

The draft Tech Code also included detailed provisions dealing with payment and

finance terms.

While submissions had been received both for and against permitting BNPL finance
to be available to consumers when acquiring new energy tech goods or services, the
final version of the Tech Code approved by the BTMWG entirely prohibited the

offering of BNPL in association with the sale of new energy tech.

The Tech Code was submitted to the ACCC for authorisation in April 2019. A copy of
the application submitted by the Authorisation Applicants appears at tab 8 of Exhibit
JC-1 (ANA.001.001.0506). It was around this time that | took direct day-to-day
responsibility for ECA’s involvement in the BTMWG and with the Tech Code.

The proposed conduct for which the authorisation was sought was, broadly, the
commitment by signatories to the Tech Code to give effect to provisions in the Tech
Code:

(a) under which they would abide by the minimum standards of practice set out in
the Tech Code;

(b) for monitoring and sanctioning non-compliance with the Tech Code; and

(c) requiring signatories to only offer deferred payment arrangements which were
regulated under the National Consumer Credit Protection Act 2009 (NCCPA)
and the National Credit Code (NCC), and which were provided by credit
providers licensed under the NCCPA.
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As noted above, one of the key objects of the Tech Code was to establish a guide
which provided a single comprehensive reference point for consumer rights and

supplier obligations in the new energy tech sector.

While a solar industry-specific code existed prior to the development of the Tech
Code, it only addressed the solar industry and did not address other areas of new
tech in the energy sector. As such, the Tech Code represented the first time that
consumer issues in the new energy tech space were brought together in a single

document, in an approachable and easy to follow format.

Not only did the Tech Code usefully identify and reinforce matters which were already
the subject of consumer protection legislation, but it expanded the obligations of

suppliers by reference to what we referred to as “the consumer journey”.

The “consumer journey” is depicted at pages 3 and 4 of the Tech Code submitted to
the ACCC for authorisation. It is a term essentially designed to refer to the entire life
span of new energy technology, from marketing through to the end of the life of the
goods or services (and the supplier obligations and consumer rights that exist

throughout that journey).

The Tech Code provided greater focus on the earlier stages of that life cycle. This
was due to there being greater certainty as to the issues likely to arise and it was also
considered that as “end of life” issues varied between different types of new energy
tech, it was difficult to address this in too much detail in a sector-specific guide that
was not limited to any one type of new energy tech.

Examples of obligations arising under the Tech Code which do not otherwise exist (or
which exist, but only to a lesser extent), include:

(a) taking extra care if the signatory becomes aware that the consumer may be
facing vulnerable circumstances (paragraph 5 of the initial version of the Tech

Code/paragraph 6 of the final version assessed by the ACCC);

(b) ensuring that the supplier of the new energy tech goods or services make "fit-
for-purpose inquiries”, including ensuring that any offer of new energy tech is
fit for purpose in light of the consumer’s needs and expectations (which are to
be assessed by the supplier) (paragraph 6 of the initial version of the Tech

Code/paragraph 7 of the final version assessed by the ACCC);

(c) taking responsibility for sales agents, representatives, installers and

subcontractors in order to ensure the accuracy of information provided and the
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safety of installations (paragraphs 57-59 of the initial version of the Tech

Code/paragraphs 58-60 of the final version assessed by the ACCC); and

improving complaints handling processes (paragraph 53 of the initial version

of the Tech Code/paragraph 54 of the final version assessed by the ACCC).

52. Tab 9 of Exhibit JC-1 (ANA.001.001.0404) is a report dated December 2016 and

prepared by KPMG on solar systems and batteries, commissioned by ECA.

Relevantly, the report:

(@) identified instances of consumers being sold systems that were not
appropriately sized for them (see chapter 5 of the report);

(b) concluded that customers needed access to the information and tools they
require in order to make informed investment decisions (see chapter 5);

(c) observed that consumer knowledge of their warranty entitlements was low
(see chapter 8); and

(d) concluded that many customers did not understand how their solar system
operated or how to get the most value from their system (see chapter 8).

53. In ECA’s view, the Tech Code helped address these concerns and provided

significant benefits to both consumers and suppliers of new energy tech products and

services. The consumer benefits arose from:

(@)

(c)

(d)

(e)

the promotion of new energy tech products in a manner which was likely, in
ECA'’s opinion, to increase market penetration of those products and services,
principally through a demystification of complex technology and its promotion

in a consumer-friendly manner;

a likely reduction in energy costs for consumers through the adoption of

appropriately tailored new energy tech products and services;

the extension of consumer protections not otherwise available to consumers

under existing consumer protection legislation;

the publication of a document which clearly sets out key consumer rights and
supplier obligations in the one place and in plain English, making it accessible

for consumers; and

consumers avoiding additional costs which might be passed on by suppliers if
the suppliers were subject to a more heavy-handed form of industry

regulation.
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Supplier benefits arose by virtue of suppliers:

(@) benefiting from increased consumer confidence, in order to help grow the new

energy technology market;

(b) clearly understanding the framework in which they were to operate, thereby

reducing the risk of complaints by, or disputes with, consumers; and

(c) having the ability — in circumstances where the Tech Code is voluntary and
not mandatory — to promote their business as one which has signed up to, and

complies with, the Tech Code.
THE AUTHORISATION PROCESS

When | commenced in my current role in January 2019, the then CEO of ECA, Ms
Sinclair, asked me to take over responsibility for ECA’s involvement with the Tech
Code. However, due to onboarding and other commitments at that time, | only
formally took on responsibility for the Tech Code around the time that the Tech Code

was submitted to the ACCC for authorisation.

Prior to taking on responsibility for ECA’s involvement with the Tech Code and the
authorisation process, | was briefed on the background by Ms Sabiene Heindl,

Director Strategic Engagement (who had been responsible for ECA’s involvement
with the Tech Code until that time), and | was broadly aware of the development of

the Tech Code as a result of work | had been doing prior to joining the ECA.

| formally took on the role of ECA’s representative to the BTMWG at the end of
April 2019, although | accompanied Ms Heindl at meetings of the BTMWG on 15 and
24 April 2019.

Following the submission of the authorisation application to the ACCC, the BTMWG
did not formally discuss the submissions made to the ACCC in respect of the Tech
Code until after the ACCC published its Draft Determination.

However, | was aware of the various submissions made to the ACCC during its public

consultation process and, in particular, the submissions for and against BNPL.

| am also aware that the ACCC communicated with the CEC on behalf of the
Authorisation Applicants, seeking further information in relation to various
administrative and operational aspects relating to the administration of the Tech
Code, during the period prior to the publishing of the Draft Determination.
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ACCC DRAFT DETERMINATION ON 1 AUGUST 2019

On 1 August 2019, the ACCC published its Draft Determination. A copy of the Draft
Determination appears at tab 10 of Exhibit JC-1 (ANA.001.001.0278).

The ACCC noted that the majority of submissions received by it supported the
intention of the Tech Code, and the ACCC expressed its preliminary position as being
that:

(a) the Tech Code was likely to result in significant public benefits;

(b) the Tech Code was unlikely to result in public detriment from a lessening of

competition in the supply of new energy tech products and services; and
(c) the ACCC proposed to grant authorisation for the Tech Code.

However, the ACCC sought further submissions with respect to the Tech Code’s
approach to BNPL arrangements (i.e. excluding them), particularly if BNPL providers
were able to demonstrate that they were properly regulated and offer consumers

adequate protections similar to those available under the NCCPA and NCC.

The ACCC also referred to submissions from consumer associations which generally
supported the commitments required of signatories in the Tech Code (including in
relation to BNPL), and the fact that some of those submissions raised questions
about whether paragraph 4 of the original version of the Tech Code (relating to high
pressure sales tactics) went far enough, and whether the Tech Code should

specifically proscribe unsolicited sales of new energy tech goods or services.

Following publication of the Draft Determination, the members of the BTMWG held a
number of discussions, many of which were ad hoc and by way of conference call or

email exchange between members.

By letter sent to the CEC on 16 August 2019, the ACCC informed the Authorisation
Applicants that two parties had requested that the ACCC hold a pre-decision
conference and that it would be held on 9 September 2019.

On 21 August 2019, Mr Kris Funston of Deloitte (who | had known from my time at the

NSW Department of Planning and Environment) emailed me:
(@) introducing me to Ms Ann Devine, the Chief Risk Officer of Brighte;

(b) stating that Deloitte had been engaged by Brighte to undertake a consumer

feedback study on Brighte’s loan offering; and
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(c) stating that he was leaving it to Ms Devine to follow (I assumed, me) up.

A copy of Mr Funston's email to me appears at tab 11 of Exhibit JC-1
(ANA.001.001.0233).

Mr Funston, Ms Devine and | subsequently agreed to meet on 4 September 2019.

By email sent on 22 August 2019, the CEC'’s representative on the BTMWG (Ms
Mindy Lim), suggested that the members of the BTMWG meet to discuss the issues

raised in the Draft Determination. This meeting was scheduled for 2 September 2019.

Subsequently, on 30 August 2019, Ms Lim sent an email to the BTMWG
representatives identifying some specific points which the ACCC had requested the
Authorisation Applicants to address at the pre-decision conference (principally,
unsolicited sales and BNPL). To the best of my recollection, Ms Lim’s email was sent
following a conversation that she had with ACCC staff some time after her email of
22 August 2019. A copy of that email appears at tab 12 of Exhibit JC-1
(ANA.001.001.0336).

At the meeting on 2 September, the two principal issues discussed were:

(@) whether or not the Tech Code’s approach to BNPL finance should be
modified. That is, whether the Tech Code should be amended to enable the
provision — generally or in a limited way — of BNPL finance in association with

the purchase of goods or services to which the Tech Code applied; and

(b) whether the Tech Code should contain a prohibition on the unsolicited sale of

new energy tech products.
| address each of these topics separately below.
Discussion re BNPL

| recall there being extensive discussion around the topic of BNPL. In the course of
those discussions, | stated that ECA’s position was that the interests of consumers
needed to protected, first and foremost. However, if there was a way in which that
could be achieved without excluding BNPL providers from the new energy tech

sector, then ECA was supportive of that approach.

| recall reviewing the various submissions made by Brighte and FlexiGroup, which
revealed how widely BNPL was expanding as a way of consumers being able to

finance new energy tech products, particular solar systems and batteries. In this
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context, | reflected on how the language of paragraph 24 of the Tech Code could

potentially impact on consumer choice to invest in new energy tech.

Based on my discussions with other members of the BTMWG, it was my
understanding that the initial approach to paragraph 24 of the Tech Code (i.e.
excluding BNPL finance as a class) was drafted with a view to ensuring that
consumers’ rights were adequately protected (CALC, in particular, had strongly
expressed the view that BNPL had been the cause of significant consumer detriment
on a number of occasions). That is, the BTMWG did not have a particular opposition
to BNPL finance per se, rather, it was focused on the risk of consumer harm. | also
shared that view (in that the focus of the Tech Code was on ensuring consumer

benefits and preventing consumer harm).

My understanding was that, in light of concerns expressed by CALC and some others
as to consumer risk, the BTMWG was satisfied with the proposal to exclude BNPL
from the Tech Code.

However, reflecting on the observations of the ACCC in the Draft Determination, |
was persuaded that — so long as the risk of consumer harm was appropriately
managed — the Tech Code could be amended to make BNPL finance available for
purchases of new energy tech goods and services. In my view, such a change could
be beneficial to consumers — particularly those who would not have otherwise been
able to access new energy technology goods or services.

As stated above, ECA’s objects require it to consider the total consumer benefit of
any proposal. When | reviewed the submissions made to the ACCC, and considered
the position taken by the ACCC, | appreciated the extent to which BNPL finance
influenced the uptake by consumers of new energy tech products and services. In
ECA'’s view, subject to addressing the consumer protection risks associated with
BNPL, the introduction of BNPL would give consumers greater choice and control
over their energy technology. This could, in turn, possibly affect the extent of
innovation in the sector. Based on discussions with other members of the BTMWG, it

appeared to me that at least some of the other members shared this view.

Any response designed to overcome the potential impact on innovation in the sector
and market penetration of new energy tech products had to necessarily be weighed
up against any possible detriment to consumers that might arise from that response.
ECA was satisfied that any potential consumer detriments (such as those raised by

CALC) could be adequately addressed through a mechanism which required BNPL
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providers to effectively observe substantially similar standards as those contained in
the NCCPA and NCC.

Discussions re unsolicited sales

While some members of the BTMWG expressed support for a stronger approach to

unsolicited sales, the AEC representative (Mr Ben Barnes) stated that:
(a) the AEC opposed this change; and

(b) in any event, it was not appropriate to adopt such a significant change at such
a late stage in the process, as there was no opportunity to undertake formal

consultation on this change.

| agreed with this position. That is, that it was not desirable to make significant
changes at that time, and it was agreed by the members of the BTMWG that it was
not desirable to make substantive changes at that stage of the process, in
circumstances where there had been much effort in reaching the agreed position

presented in the draft Tech Code.
Events subsequent to the 2 September 2019 meeting

On 4 September 2019, | met with Mr Funston of Deloitte and Ms Devine of Brighte,

where they presented the results of their study. A copy of the Deloitte presentation

appears at tab 1 of Confidential Exhibit JC-2 (ANA.001.001.0220) [Confidential to
Brighte].

On a further BTMWG conference call on 6 September 2019, it was resolved by the
BTMWG that it would not support any change to the Tech Code to prohibit unsolicited
sales of new energy tech products. Instead, it resolved that the administrator of the
Tech Code should publish guidelines on unsolicited sales, for consultation, once the
Tech Code had commenced. This approach would allow wider consultation on this

topic.

CORRESPONDENCE WITH THE ACCC AND THE PRE-DECISION CONFERENCE
ON 9 SEPTEMBER 2019

In light of the ACCC'’s request for the BTMWG's response to the issues identified in
Ms Lim’s email of 30 August 2019, it was agreed — during the meeting of 2
September 2019 — that, ahead of the pre-decision conference, the Authorisation

Applicants would write to the ACCC to:

RNWM 509525497 120913343



84.

85.

86.

(@)

(c)

(d)

Public Version
18

clarify the intent behind paragraph 24 of the Tech Code, and note that the
intention of the Authorisation Applicants was not to exclude BNPL providers
per se, but, rather, to ensure that consumers’ interests were adequately

protected;

note the development of an industry code for the BNPL industry (BNPL Code)
which, the Authorisation Applicants understood, would deliver substantively

equivalent consumer protections to those contained in the NCCPA;

propose an amendment to paragraph 24 to address these points. In particular,
the proposed amendment suggested amending paragraph 24(b) to permit
BNPL to be offered where it complied with a regulator approved code of
conduct or industry code that delivered substantively equivalent consumer
protections to those contained in the NCCPA (notwithstanding the fact that the
BNPL finance was not regulated by the NCCPA or NCC); and

indicate its response to the question of whether unsolicited sales should be
prohibited under the Tech Code.

By letter dated 6 September 2019, the CEC (on behalf of the Authorisation

Applicants) wrote to the ACCC, addressing the BNPL issue and proposing an

amendment to the Tech Code to address this. The letter also addressed the topic of

unsolicited sales. A copy of that letter appears at tab 13 of Exhibit JC-1
(ANA.001.001.0323).

It was ECA’s intention — and, | understood, that of the other Authorisation Applicants

— in sending this letter, to:

(a)

(b)

(c)

address the concerns raised by the ACCC;

pursue an approach which advanced the uptake by consumers of new energy
tech products while, at the same time, ensuring that consumers’ interests were

adequately protected; and

ensure that the authorisation process for the Tech Code was not derailed or
delayed by an issue which ECA considered was relatively small in the broader
context of the benefits sought to be provided to consumers by the Tech Code

as a whole. This, in particular, was a very significant concern for ECA.

On 9 September 2019, | attended the ACCC's pre-decision conference together with

representatives from the CEC and AEC, on behalf of the Authorisation Applicants. A
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copy of the minutes of that meeting, as prepared by the ACCC and published on its
public register, appears at tab 14 of Exhibit JC-1 (ANA.001.001.0265).

At that conference, | supported the proposed amendment advocated for by the

Authorisation Applicants in the CEC’s letter of 6 September 2019.

EVENTS FOLLOWING THE PRE-DECISION CONFERENCE

On 13 September 2019, Ms Lim sent an email to the members of the BTMWG. In her
email, she stated that she had been contacted by the ACCC and that the ACCC had
requested a further submission in relation to (among other things) unsolicited sales. A
copy of that email appears at tab 15 of Exhibit JC-1 (ANA.001.001.0325).

On 16 September 2019, Mr Gerard Brody of CALC sent an email to the members of
the BTMWG in response to Ms Lim's email of 13 September 2019. In his email, he
noted that in order for the proposed BNPL Code to offer equivalent protections to the
NCCPA, it would have to restrict BNPL providers from engaging in the supply of
BNPL finance in respect of goods or services supplied as a result of unsolicited
contact. This was due to the fact that the existing regulatory regime restricted vendors
offering regulated credit products from engaging in such sales. A copy of that email
appears at tab 16 of Exhibit JC-1 (ANA.001.001.0337).

The topics of unsolicited sales and BNPL finance were again discussed by the

BTMWG on a conference call on 17 September 2019.

Tab 17 of Exhibit JC-1 (ANA.001.001.0263) is a copy of my handwritten notes from

that call, which | consider to be an accurate record of the call. My notes record the

fact that the following three key consumer risks associated with unsolicited sales were

identified as:
(@) these sales can be high pressure sales;
(b) consumers could agree to detrimental finance arrangements; and

(c) a high-pressure environment might result in a consumer agreeing to acquire a

potentially unfit product.

In relation to the first risk, the BTMWG agreed that the Tech Code should be
amended to insert a requirement that signatories must have a policy around
unsolicited sales of new energy tech products and services. This resulted in the

insertion of a new paragraph 2 into the Tech Code.
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The second risk was primarily a concern around ensuring that the treatment in the
Tech Code of BNPL finance was equivalent to the regulatory treatment of regulated
finance. The basis for this concern was our understanding that there was no
regulatory framework which addressed the offering of BNPL finance by vendors of

new energy tech products and services.

In light of the ACCC'’s request for further consideration of this issue, | (and, |
perceived, the other BTMWG members) considered that further changes were

required to address this concern.

As a result, the BTMWG members agreed that the Tech Code should be amended to
prohibit signatories from making any offers of unregulated finance in conjunction with
the supply of goods or services to consumers arising from unsolicited contact with the
consumers. This resulted in the language of the proposed new paragraph 3(d) of the

Tech Code (discussed further below).

The BTMWG members considered that the third risk was already sufficiently
addressed by the Tech Code.

In relation to BNPL finance more generally:
(@) Mr Barnes (AEC'’s representative) said that:

0] he had been seeking further information in relation to the BNPL Code,
but that he had not had any response from the relevant industry

association;

(i) based on what he knew about it so far, he did not consider that the
BNPL Code would offer consumer protection equivalent to that offered

for regulated finance; and

(iii) he considered that a requirement for ASIC approval of the BNPL Code

might overcome his concerns.

(b) Mr Brody (CALC'’s representative) stated that he agreed with Mr Barnes’

concerns about the adequacy of the BNPL Code in protecting consumers;

(c) the BTMWG considered that the position under the Tech Code should ensure
an equivalence in consumer protection, regardless of whether or not the

finance was regulated or unregulated (i.e. BNPL);

(d) the BTMWG agreed that the Tech Code should be amended to reflect these

various concerns; and
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(e) a principal attraction in having the adequacy of the BNPL Code approved by
ASIC, was the fact that the Tech Code administrator had no financial services
market expertise. | — and, | perceived, other members of the BTMWG — did not
consider it appropriate for the Tech Code administrator to be responsible for
assessing whether or not the BNPL Code provided consumers with equivalent

protections to those offered in the case of regulated finance.

It was agreed that a further — updated and consolidated — version of the Tech Code
should be provided to the ACCC for its assessment, which took these issues into

account.

By letter dated 23 September 2019, ECA — independently — wrote to the ACCC,
setting out further background in relation to the development of the Tech Code, its
support for the Tech Code and providing further endorsement of the public benefits
associated with the Tech Code. A copy of that letter appears at tab 18 of Exhibit
JC-1 (ANA.001.001.0327). This letter was prompted by ECA wanting to ensure that

the relatively discrete (from ECA’s perspective) issue of BNPL did not derail the

introduction of the Tech Code, with its broader significant consumer benefits.

The CEC wrote to the ACCC on behalf of the Authorisation Applicants, by letter dated
25 September 2019, addressing a number of the issues raised during the pre-
decision conference (and in subsequent communications between the ACCC and

CEC) and summarising the BTMWG's position on those issues.

As decided in the BTMWG meeting on 17 September 2019, a revised version of the
Tech Code was provided to the ACCC under cover of the CEC's letter of

25 September 2019 (September Version of the Tech Code), addressing (among
other things) these issues. The unsolicited offering of unregulated finance was
specifically addressed in a new paragraph 3(d), and paragraph 24 (which, due to
other changes, had become paragraph 25) was also amended. A copy of the letter of
25 September 2019 together with the September Version of the Tech Code appears
at tab 19 of Exhibit JC-1 (ANA.001.001.0375).

The letter confirmed the Authorisation Applicants’ support for the introduction of the
proposed BNPL Code and the provision of BNPL finance in association with the
supply of new energy tech products and services. The letter set out the proposed
amendment to paragraph 24 to facilitate this (i.e. to allow BNPL finance to be offered
in conjunction with new energy tech goods and services where regulated by the
BNPL Code).
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Without saying it explicitly, this support was predicated on the assumption that the
BNPL Code provided substantially similar protections to those contained in the
NCCPA and NCC. This was implicit from the reference to the CEC’s letter of

6 September 2019.

In ECA’s view, this proposed amendment ensured that all of the benefits of the Tech
Code would be retained, and that any potential consumer detriment arising from
BNPL being available to consumers of new energy tech goods or services was

adequately mitigated.

The letter of 25 September 2019 also addressed the topic of unsolicited sales and
noted that, following consideration of further submissions in relation to that topic, the
BTMWG had reached the view that financial products should not be offered during
unsolicited sales unless the party making the offer possessed a licence under the
NCPPA (thereby ensuring consistency with the NCCPA).

| was concerned to ensure that the proposed changes to paragraph 24 (i.e. which
now permitting the supply of BNPL in certain circumstances) did not have the

unintended consequence of:

(@) enabling BNPL to be offered to customers in conjunction with the supply of
unsolicited goods or services (given that BNPL is not regulated by the NCCPA
and the unsolicited supply prohibition in the NCCPA would not apply to BNPL);
and, thereby

(b) providing BNPL with a competitive advantage against other forms of regulated
finance, which could not be offered in the same circumstances. This aspect of
my concern was reflected in the reference in the CEC's letter of
6 September 2019 to the proposed amendment ensuring competitive
neutrality. That is, that BNPL and regulated finance were treated in the same

way under the Tech Code.

It was — and remains — ECA’s opinion that the September Version of the Tech Code
(particularly, the proposed amended paragraphs 3(d) and 25) delivered new energy
tech consumers with many significant benefits, providing a consumer outcome that

was far superior to that which existed prior to the development of the Tech Code.

ACCC RESPONSE TO THE SEPTEMBER VERSION OF THE TECH CODE

On 2 October 2019, | participated in a video conference with representatives of the

ACCC and the other Authorisation Applicants.
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During the video conference, one of the ACCC representatives (I do not recall whom)
stated that while the ACCC did not want the Tech Code to exclude BNPL finance as a
whole, the ACCC was not supportive of the amendments proposed by the

Authorisation Applicants under cover of the CEC'’s letter of 25 September 2019.

The ACCC representative stated that the reasons for the ACCC'’s position were,

essentially:

(a) that the proposed amendments did not provide sufficient certainty as to the
specific consumer protections which were required to be provided under the
Tech Code; and

(b) the uncertain timing for the introduction of, and final form of, the BNPL Code.

The ACCC representative then stated that the ACCC would shortly circulate a

proposed redrafted paragraph 24, designed to address the ACCC'’s concerns.

By letter dated 22 October 2019 and published on the ACCC's public register, the
ACCC confirmed its position and attached a further revised proposed version of
paragraph 24 (noting that it was now paragraph 25 in the Tech Code) as Annexure A
(ACCC Version of Paragraph 25).

The ACCC's letter also referred to the Authorisation Applicants’ proposed amendment
to deal with unsolicited offers of finance (inaccurately referring to it as unsolicited
sales), but did not otherwise address that proposed amendment in its letter. A copy of
that letter and its attachment appears at tab 20 of Exhibit JC-1 (ANA.001.001.0332).

The ACCC Version of Paragraph 25 specifically imposed a requirement on the Tech
Code administrator to, in the case of entities offering BNPL finance, ensure that those
entities had in place policies which complied with various obligations designed (in

part) to mirror obligations arising under the NCCPA and the NCC.

ADDRESSING THE ACCC VERSION OF PARAGRAPH 25

On receiving and considering the ACCC Version of Paragraph 25, | had two initial
reactions. My first reaction was that, on a practical level, the ACCC had clearly
indicated that it was unlikely to grant the authorisation of the Tech Code based on the
September Version of the Tech Code. As such, the Authorisation Applicants were
confronted with the reality that obtaining the authorisation depended on acceptance of
the ACCC Version of Paragraph 25.
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116. | considered that the bulk of the benefits to be provided to consumers arose from the
Tech Code more generally (i.e. not including the BNPL provisions), and did not want
to see the introduction of the Tech Code derailed by a dispute over the most
appropriate mechanism for regulating the provision of BNPL finance under the Tech
Code.

117. As such, | considered that the most pragmatic approach would be for the

Authorisation Applicants to accept the ACCC'’s proposed amendment.

118. While | was satisfied that the public benefits provided by the Tech Code
(incorporating the ACCC Version of Paragraph 25) still outweighed any detriment, this
did not change my views on the September Version of the Tech Code, discussed
above. In my view, both the September Version of the Tech Code and the version
incorporating the ACCC Version of Paragraph 25 provided significant benefits to
consumers of new energy tech products and that in neither case did any detriment

outweigh the associated benefits.

119. My second reaction to the ACCC Version of Paragraph 25 was also a practical one,
and that related to the assessment of a BNPL finance provider's compliance with the
obligations set out at the ACCC's Version of Paragraph 25. It was my understanding
that, under the September Version of the Tech Code, ASIC would be responsible for
assessing whether the BNPL Code satisfied the relevant test, and the role of the
administrator of the Tech Code would be limited to ensuring that a BNPL provider
was a signatory to the BNPL Code.

120. However, the ACCC Version of Paragraph 25 removed any reference to the BNPL
Code and imposed on the Tech Code administrator a clear role of assessing a BNPL
provider’'s compliance with various specific obligations included by the ACCC in
paragraph 25. In my opinion, that required a deep familiarity with the NCCPA and
NCC,; a skill set which was not likely to be possessed by the Tech Code administrator

(or, in my opinion, any organisation not active in the financial services sector).

121. These two issues were discussed with the other members of the BTMWG in a
teleconference on 25 October 2019, where other members said that they shared my

views on these two issues.

122. Inlight of the agreement on these issues, the BTMWG resolved to accept the ACCC
Version of Paragraph 25, subject to requesting an amendment to address the role of

the Tech Code administrator, so as to relieve it of any obligation to assess a BNPL
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provider’s compliance with the various obligations set out in the ACCC'’s Version of

Paragraph 25.

The BTMWG resolved that the CEC should write to the ACCC on behalf of the

Authorisation Applicants to:

(a) confirm that the ACCC Version of Paragraph 25 was broadly acceptable to the

Authorisation Applicants; but

(b) seek a suggested amendment to the ACCC Version of Paragraph 25,
designed to relieve the Tech Code administrator of the burden of assessing
the adequacy of the BNPL Providers’ compliance with the various obligations

contained the ACCC's Version of Paragraph 25.

Mr Barnes prepared a draft letter to the ACCC to address these points, for
consideration by the Authorisation Applicants. That letter was subsequently sent by
the CEC to the ACCC on 11 November 2019. A copy of that letter appears at tab 21
of Exhibit JC-1 (ANA.001.001.0624).

While | am not aware if the ACCC formally responded to that letter, | considered that

the final version of the Tech Code submitted for authorisation comprised:
(@) the version submitted on 25 September 2019, save for paragraph 25; and

(b) the ACCC Version of Paragraph 25 (subject to the subsequent request
contained in the CEC'’s letter of 11 November 2019)

(the Finalised Version of the Tech Code).

In ECA's opinion, the Finalised Version of the Tech Code provided for substantial

public benefits with little or no public detriment.

Date: 5 May 2020

Jacqueline Amy Crawshaw
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Jacqui, Ann

I thought I'd do an introduction given the issues around the ACCC Draft Determination on the
New Energy Tech Code Authorisation that have arisen.

Jacqui, | hope things are going well in the not so new role at the ECA these days. Ann is the Chief
Risk Officer of Brighte, who are a Buy Now Pay Later provide that is involved very heavily in
funding consumer with energy efficient products such as solar. So you're also aware, Deloitte
Access Economics were commissioned by Brighte to do a customer and vendor study of their
loan offering in the market. | thought | should also cc in David given that work, as he might have
interest in the report given some of the financial and market analysis done.

Ann, Jacqui is the ECA representative with responsibility for the Code. | shall leave it with you to
follow up next steps.

Kind regards
Kris

Kris Funston
Partner
Deloitte Access Economics

Deloitte
f._’:) ©00

Please consider the environment before printing.

This e-mail and any attachments to it are confidential. You must not use, disclose or act on
the e-mail if you are not the intended recipient. If you have received this e-mail in error,
please let us know by contacting the sender and deleting the original e-mail. Liability
limited by a scheme approved under Professional Standards Legislation. Deloitte refers to
a Deloitte member firm, one of its related entities, or Deloitte Touche Tohmatsu Limited
(“DTTL”). Each Deloitte member firm is a separate legal entity and a member of DTTL.
DTTL does not provide services to clients. Please see www.deloitte.com/about to learn
more. Nothing in this e-mail, nor any related attachments or communications or services,
have any capacity to bind any other entity under the ‘Deloitte’ network of member firms
(including those operating in Australia).


mailto:kfunston@deloitte.com.au
mailto:jacqueline.crawshaw@energyconsumersaustralia.com.au
mailto:ann.devine@brighte.com.au
mailto:david.havyatt@energyconsumersaustralia.com.au
http://www2.deloitte.com/au/en.html?utm_source=outlook&utm_medium=email&utm_campaign=exc-outlook-signature&utm_content=logo
https://www.facebook.com/DeloitteAustralia
http://www.linkedin.com/company/deloitte-australia
https://twitter.com/Green_Dot
https://www.youtube.com/user/DeloitteAustralia





















Constitution of Energy Consumers
Australia Limited

ACN 603 931 326
Corporation Act 2001

Company Limited by Guarantee not having a Share Capital

ANA.001.001.0234




ANA.001.001.0235

1. DEFINITIONS AND INTERPRETATION

11 Definitions
In this Constitution:
Act means the Corporations Act 2001 (Cth).
Activities means the activities of the Company as outlined in Article 4.2.

AEMC means the Australian Energy Market Commission established by section 5
of the Australian Energy Market Commission Establishment Act 2004 (SA).

AER means the Australian Energy Regulator established by section 44AE of the
Competition and Consumer Act 2010 (Cth).

AEMO means the Australian Energy Market Operator Limited ACN 072 010 327.
Annual Budget means a document prepared in accordance with Article 18.3.

Annual General Meeting means the annual meeting of the Company required to
be held in accordance with the provisions of the Act.

Annual Report means a document which outlines the following information in
respect of the financial year to which it relates:

€)] the Activities undertaken by the Company;
(b) the outcomes achieved by the Company; and
(© such other matters as determined by the Board from time to time

regarding the performance of the Company.
Auditor means the auditor or auditors of the Company.
Board means the board of directors of the Company.

Business Day means a weekday other than a public holiday in the place specified,
or if no place is specified, in the Australian Capital Territory.

Business Plan means a document which outlines the following information in
respect of the financial year to which it relates and the following 2 financial years:

@ the guiding principles for the Company;

(b) the proposed main undertakings of the Company;

(© the performance measures for the Company, including specific and
measurable consumer benefits, through which performance of the
Company in relation to its Objects, Activities and undertakings is
intended to be judged;

(d) risk management strategies to be adopted by the Company; and

(e) such other matters as determined by the Board from time to time.



ANA.001.001.0236

Chairperson means the Director who is appointed to this office in accordance
with article 12.1.

Chief Executive Officer or CEO means, during the term of that appointment, the
person appointed as the chief executive officer of the Company in accordance with
this Constitution.

Company means Energy Consumers Australia Limited as that name is amended
from time to time.

Constitution means this constitution, as amended from time to time.

Consumer means an End User of Energy that is a Retail Customer, in
particular (but not limited to):

@ Residential Customer; or
(b) Small Business Customer;

and includes such a customer located in a rural or regional area.
Directors means the members individually or collectively of the Board.

Effective Date means the date on which all relevant legislation relating to the
operation and funding of the Company has been enacted by the South Australian
Parliament and any relevant amendments to the National Electricity Rules and
National Gas Rules for that purpose have been made and commenced.

End User in relation to electricity— has the same meaning given to that term in the
National Electricity Law; and in relation to gas— has the same meaning given to
that term in the National Gas Law.

Energy means electricity or gas or both.

Energy Council means the group of Ministers (constituting or forming part of a
Ministerial Council, Standing Council of Ministers or similar body) responsible
for energy matters at the national level comprising Ministers representing the
Commonwealth, the States, the Australian Capital Territory and the Northern
Territory, acting in accordance with their own agreed procedures.

Energy Ombudsman means any body or person prescribed as an ‘energy
ombudsman’ for the purposes of the National Energy Retail Law.

Extraordinary Meeting means a General Meeting of the Member other than an
Annual General Meeting.

gas or natural gas means natural gas within the meaning given to that term in the
National Gas Law.

General Meeting means an Annual General Meeting or an Extraordinary Meeting
of the Company.

Legal Person means the legal definition of a person, including a natural person
(individual) or an Organisation.

Member means a Legal Person admitted to Membership in accordance with this
Constitution, and whose name is entered in the Register as a Member of the
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Company, which at the time the Company is incorporated is the Minister of the
Crown in right of the State of South Australia for the time being administering the
National Energy Laws as applied by South Australia in accordance with article 5.

Membership means membership of the Company.
National Electricity Law means the National Electricity Law set out in the
Schedule to the National Electricity (South Australia) Act 1996 (SA), as in force

from time to time.

National Electricity Rules means the National Electricity Rules as in force from
time to time under the National Electricity Law.

National Energy Laws means the National Electricity Law, the National Gas Law
and the National Energy Retail Law (and includes the rules and regulations made
under or for the purposes of those Laws), as applying as law by legislation in force
in a State or Territory or the Commonwealth.

National Energy Market means a market for Energy established or regulated by
one of the National Energy Laws.

National Gas Law means the National Gas Law set out in the Schedule to the
National Gas (South Australia) Act 2008 (SA), as in force from time to time.

National Gas Rules means the National Gas Rules as in force from time to time
under the National Gas Law.

National Energy Retail Law means the National Energy Retail Law set out in the
Schedule to the National Energy Retail Law (South Australia) Act 2011 (SA), as in
force from time to time.

Objects means the objects for which the Company is established as set out in
article 4.1.

Organisation includes a body corporate, association, firm, partnership, or other
unincorporated body.

Reference Committee means any Reference Group or Groups constituted under
article 16.4.

Register means the register of Members kept in accordance with the Act.
Registered Office means the registered office of the Company.
Remuneration in relation to a Director:

@ includes salary, bonuses, fringe benefits and superannuation
contributions provided by the Company; and

(b) excludes a payment as compensation for loss of office or in connection
with retirement from office and an indemnity under article 24.

Residential Customer has the same meaning given to that term in the National
Energy Retail Law.
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Retail Customer in relation to electricity— has the same meaning given to that
term in the National Electricity Law; and in relation to gas— has the same meaning
given to that term in the National Gas Law.

Secretary means, during the term of that appointment, a person appointed as a
secretary of the Company in accordance with this Constitution.

Small Business Customer has the same meaning as a ‘small customer’ who is a
‘business customer’ within the meaning given to those terms in the National
Energy Retail Law.

General Interpretation
In this Constitution, unless the context requires otherwise:

€)] a ‘person’ includes any type of entity or body of persons, whether or not
it is incorporated or has a separate legal identity, and includes any
executor, administrator or successor in law of the person and the Crown
in right of the Commonwealth of Australia, a State of Australia, the
Australian Capital Territory or the Northern Territory;

(b) anything (including a right or obligation or concept) includes each part of
it;
(© a statute includes regulations under it and consolidations, amendments,

re-enactments or replacements of any of them and includes all legislative
instruments made under that statute or provision, whether by a State, a
Territory, the Commonwealth of Australia or otherwise;

(d) this or any other document includes the document as varied or replaced
regardless of any change in the identity of the parties;

(e) an article, schedule or appendix is a reference to an article, schedule or
appendix to this Constitution;

()] a word or phrase that is defined has the corresponding meaning in its
other grammatical forms;

(9) writing includes all modes of representing or reproducing words in a
legible, permanent and visible form and includes any representation of
words in a physical document or in an electronic communication or form
or otherwise;

(h) the singular includes the plural and vice versa;
(i a gender includes all other genders;
()] headings and sub headings are inserted for ease of reference only and do

not affect the interpretation of this Constitution; and

(k) a reference to a Chapter, Part, Division, or section is a reference to a
Chapter, Part, Division or section of the Act.
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Replaceable Rules Displaced
Each of the provisions of the Act that would apply to the Company as a

replaceable rule set out in the Act but for this article, is expressly displaced and
does not apply to the Company.

COMPANY LIMITED BY GUARANTEE

2.1

2.2

2.3

2.4

Company limited by guarantee

The Company is a company limited by guarantee and the liability of the Member
is limited as provided in this Constitution.

Income of the Company

€)] The Company may receive initial funding from the Commonwealth,
States and Territories on such terms and conditions as may be agreed by
the Company and the party providing the funding, including but not
limited to repayment of all or part of the funding.

(b) For each successive year from the Effective Date, the Company will
receive funding from the fees recovered or to be recovered by the AEMO
in accordance with the National Electricity Rules and the National Gas
Rules.

(© Nothing in this article 2.2 prevents the Company receiving additional
funding or income from the Commonwealth, States and/or Territories or
any other source.

No payment or transfer to the Member

The Company is to operate on a break even basis. All of the income and property
of the Company must be applied solely towards the promotion of the Objects of
the Company as set out in this Constitution. No portion of it may be paid or
transferred directly or indirectly by way of dividend, bonus or otherwise to the
Member.

Payments in good faith

@ Notwithstanding article 2.3 and subject to articles 2.4(b), the Company
may make payments in good faith of remuneration to the Member, or an
officer or employee of the Company in return for any services rendered
to the Company or for goods supplied in the ordinary and usual course of
business.

(b) The Company must not make any payment to a Director for services
rendered by that Director to the Company unless the provision of those
services has the prior consent of the Board, the amount payable is
approved by a resolution of the Board and is on reasonable commercial
terms.

(© The Company must not make any payment to a Director in his or her
capacity as an employee of the Company, in return for any services
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rendered by that employee to the Company, unless the terms of that
employment have first been approved by a resolution of the Board.

3. NAME OF THE COMPANY
The name of the Company is Energy Consumers Australia Limited.
4, OBJECTS, ACTIVITIES AND POWERS
4.1 Objects
The object of the Company is:
€)] To promote the long term interests of Consumers of Energy with respect
to the price, quality, safety, reliability and security of supply of Energy
services by providing and enabling strong, coordinated, collegiate
evidence based consumer advocacy on National Energy Market matters
of strategic importance or material consequence for Energy Consumers,
in particular for Residential Customers and Small Business Customers.
4.2 Activities

Without limiting the effect of article 4.3, the Company will seek to achieve its
objects through:

@ Effectively and objectively participating in National Energy Market
issues and influencing regulatory activities and Energy market reform to
benefit Consumers;

(b) Frequently engaging and communicating with Consumers and consumer
advocates to discuss, support, liaise, collaborate, educate, identify and to
receive and provide updates on the National Energy Market and its
policies, reforms, issues and general news;

(© Building national and jurisdictional expertise and capacity through
research, knowledge development and consultation to advance the
interests of Australian Energy Consumers, in particular residential and
small business Energy Consumers;

(d) Undertaking robust research to build knowledge, engage and influence
policy development and educate Consumers in the Energy markets;

(e) When notified by the Member, after the Effective Date, of the
Company’s capacity to do so — funding and managing grants to build
knowledge and sectoral capacity supporting policy development and
consumer education in the National Energy Market;

(f Creating and maintaining effective working relationships with key
stakeholders including but not limited to: Consumers and consumer
advocates, the AER, jurisdictional regulators, Energy market
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participants, the AEMC, the AEMO, governments and Energy
Ombudsmen; and

(9) Developing an understanding of the distinct market differences between
jurisdictions within the National Energy Market and applying these
considerations when engaging, responding or initiating work on behalf of
Energy Consumers’ interests, and with jurisdictional bodies where
appropriate;

(h) Frequently and collaboratively engaging and communicating with
representatives from the Energy industry on issues in the interest of
Consumers to help inform the Company when performing the activities
in this article 4.2; and

Q) Doing all things as may be incidental or ancillary to achieving the
Objects and performing the activities in this article 4.2.

In performing these Activities, the Company must have regard to any relevant
objectives set out in the National Energy Laws.

4.3 Powers
The Company may exercise all powers, rights and privileges as a natural person
may do or exercise, for the purpose of furthering the Objects set out above.

4.4 Activities funded by other sources

€)] The Company must use funding provided from fees recovered in
accordance with article 2.2(b) for Activities related to the National
Energy Market.

(b) Income generated from other sources in accordance with article 2.2(c)
may be used by the Company to fund any one or more of the Activities
for the benefit of any Australian jurisdiction.

5. MEMBERSHIP
5.1 Number of Members

The Company shall have only one Member.
5.2 Identity of the Member

The Member of the Company shall be the Minister of the Crown in right of the

State of South Australia for the time being administering the National Energy

Laws as applied by South Australia.

6. LIABILITY OF MEMBER

The liability of the Member is limited to the amount specified in article 25.1. The
Member undertakes to contribute to the Company’s property if the Company is
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wound up while he or she is a Member or within one year after he or she ceases to
be a Member, for payment of the Company’s debts and liabilities contracted before
he or she ceases to be a Member and of the costs, charges and expenses of winding
up and for adjustment of the rights of the contributories among themselves, such
amount as may be required, not exceeding the amount set out in article 25.1.

7. MEETINGS OF THE BOARD WITH MEMBER

7.1 Meeting with Member
The Board must hold an Annual General Meeting with the Member or a
representative nominated by the Member at least once in each calendar year and
within 6 months after the end of its financial year. The Member may invite
outsiders to attend such meetings.

7.2 Extraordinary Meeting
The Board may convene an Extraordinary Meeting at such time and place as the
Board thinks fit, but must be convened in accordance with the Act. The Member
may also convene an Extraordinary Meeting, but only in accordance with the Act.
The Member may invite outsiders to attend an Extraordinary Meeting.

7.3 Reports to be considered at the Meeting
At each meeting, referred to in article 7.1, the Board must present to the Member:
@ the financial report; and
(b) the directors’ report;
for the last financial year that ended before the meeting.

8. PROCEEDINGS AT MEETINGS WITH MEMBER

8.1 Single Member Company
The Company has only one Member. A written record of a decision to a particular
effect signed by the Member or their attorney or representative nominated by the
Member in writing to the Board counts as the passing by the Member of a
resolution to that effect in General Meeting and has effect as minutes of that
resolution.

9. DIRECTORS

9.1 Number and Qualifications of Directors

(@) The number of Directors comprising the Board will be five (including
the Chairperson).
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(b) A Director will not be a member of the Company.
9.2 Appointment of Directors

Directors, including the Chairperson and the initial Board, will be selected by a
determination of the Energy Council in accordance with its own agreed
procedures, and having regard to the matters contained in Schedule 1. The
Member will appoint (or reappoint) Directors (including the Chairperson) in
accordance with a determination of the Energy Council.

9.3 Second and subsequent Boards

€)] The second Board will consist of those Directors who did not retire from
the initial Board under article 9.4 and Directors appointed (or
reappointed) in accordance with article 9.2.

(b) All subsequent Boards will consist of Directors appointed in accordance
with article 9.2.

9.4 Term of Appointment

€)] Subject to this article 9.4, each elected Director will hold office for a
period of not more than four years from their appointment to the Board.
Upon expiry of a Director’s term of appointment, the Director must retire
from office but will be eligible for re-appointment in accordance with the
process specified in article 9.2.

(b) For Board appointments, at least:

i. two Directors must be appointed for a term of two years;
ii. two Directors must be appointed for a term of three years; and

iii. the Chairperson must be appointed for a term of four years.

(© A Director may not serve more than two consecutive terms (of any
period) on the Board but may be eligible to serve a further term or terms
at a later date.

9.5 Remuneration of Directors

€) The remuneration of each Director will be determined by the Member.
Relevant determinations of the Commonwealth Remuneration Tribunal
will be used as a guide by the Member to set the remuneration of each
Director and that Remuneration may consist of salary, bonuses or any
other elements (excluding dividends). The overall level of Remuneration
shall not exceed such sum as may be determined by the Member.

(b) A Director is entitled to be reimbursed out of the funds of the Company
for their reasonable travel, accommodation and other expenses incurred
when travelling to or from meetings of Directors or a committee or when
otherwise engaged in the business of the Company. The Company will
only be liable for such expenses to the extent they are consistent with any
policy adopted by the Directors from time to time and substantiated to
the satisfaction of the Secretary.
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9.6 Disqualification of Directors
The office of a Director will be vacated if:

€)] the Director becomes bankrupt, insolvent under administration, or makes
any arrangement or composition with his or her creditors;

(b) the Director is not permitted by the Act (or an order made under the Act)
to be a director;

(© the Director becomes disqualified from acting as a Director under the
Act;

(d) the Director dies or becomes of unsound mind, or physically or mentally

incapable of performing the functions of that office;

(e) without leave of the Board, the Director is absent from meetings of the
Board for three consecutive Board Meetings, unless the Board makes a
resolution to the contrary;

U] by notice in writing to the Company, the Director resigns from office;

) the Director ceases to hold office by reason of any order made under the
Act; or

(h) the Director was appointed to the office for a specified period and that

period expires.
9.7 Removal from Office

The Member, on agreement from the Energy Council, may by ordinary resolution
remove a Director from office.

9.8 Casual Vacancies

@ The Board may appoint a replacement Director to any casual vacancy
arising in the office of a Director.

(b) Any Director so appointed will hold office until the Member fills the
vacancy in accordance with article 9.9.

(c) Decisions of the Board concerning the appointment of replacement
Directors in accordance with article 9.8(a), will be taken by continuing
Directors. For the purposes of appointing a replacement Director to a
casual vacancy, the quorum requirement in article 15.1(f) does not apply.

9.9 Too few Directors
If the number of Directors is reduced below the number required by article 9.1:
@ the Energy Council must select one or more new Directors within 270 days
in order that the number of Directors be returned to the number required

by article 9.1. Such Director(s) will be appointed in accordance with
article 9.2; and
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(b) The continuing Directors may act as the Board in all matters subject to the
quorum requirement in article 15.1(f).

10. POWERS OF THE BOARD

10.1 Powers Generally

@ Except as otherwise required by the Act, any other applicable law, or this
Constitution, the Board:

i.  has power to manage the business of the Company and to carry
into effect all or any of the Objects; and

ii. may exercise every right, power or capacity of the Company.
(b) The Board has no power to assume any obligations or liabilities on
behalf of the Member, the Energy Council, the Commonwealth or any
State or Territory.
10.2 Exercise of Powers
A power of the Board can be exercised only:

@ by resolution passed, or treated by article 15 as passed, at a meeting of
the Board; or

(b) in accordance with a delegation of the power under article 10.3.

10.3 Power to delegate

@ The Board may delegate any of its powers to:

i. acommittee of directors established under article 16.1; or
ii. adirector; or

iii. an employee of the company; or

iv. any other person.

(b) The delegation must be recorded in the company’s minute book.

(c) The delegate must exercise the powers delegated in accordance with any
directions of the Board.

(d) The Board may not delegate its power to delegate.

104 Borrowing

€)] Subject to article 10.4(b), the Board may raise money in any manner it
thinks fit including the borrowing of money on the security of the



(b)
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(@)
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Company’s assets, the charging of any property or business of the
Company and the issuing of a security for any other purpose.

Other than the support deed entered into between the Company and the
Commonwealth of Australia on or about the date of incorporation of the
Company, the Board may only raise money, provide any security or
charge any property under article 10.4(a) in accordance with the Annual
Budget approved by the Member.

Subject to article 10.5(b), the Board may invest funds of the Company in
any manner consistent with the Objects set out in article 4.1 and for any
period as it thinks fit.

The Board may only invest funds of the Company under article 10.5(a)
in accordance with the Annual Budget approved by the Member.

10.6 Negotiable Instruments

All cheques, promissory notes, drafts, bills of exchange and other negotiable
instruments and all receipts for money paid to the Company will be signed, drawn,
accepted, endorsed or otherwise executed (as the case may be) for and on behalf of
the Company, by two Directors or by one Director and some other officer
authorised by the Board for that purpose or in any other manner as the Board may
determine.

10.7 Activities requiring approval of the Member

The Directors must not undertake any of the following activities without the prior
approval of the Member:

@)
(b)

(©)

(d)
(€)

(f)
()]

change the Company’s name;

acquiring a business or making a material financial commitment towards
starting a new business;

disposal of the Company or its business or any substantial part of the
Company or its business;

merger or amalgamation of the Company with any other Company;

acquiring any debt or making any early repayment of any of its
indebtedness;

undertaking any financial or capital restructuring of the Company;

lending money to any person (otherwise than by way of deposit with a
bank or other institution the normal business of which includes the
acceptance of deposits) or waiving repayment or forgiving loans,
granting credit to any person or giving any guarantee, indemnity or
security in respect of the obligations of any other person.
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11. RESPONSIBILITIES OF THE BOARD

111 Responsibilities

Without limiting the responsibilities of the Board under the Act or any other
applicable law or this Constitution, the responsibilities of the Board shall include:

(@)

(b)

(©)

(d)

(€)
()

@

(h)

(i)

setting an annual work program for the Company, after consultation with
stakeholders;

representation by at least one Board member at Reference Committee
forums;

developing the Company’s strategic direction consistent with the
Company’s Objects and advocating these in discussions with regulators,
government and the energy industry;

CEO appointment and performance management;
appointing the Company Secretary;

financial management, including receipt of an Annual Budget and
Business Plan for approval;

engaging in advocacy issues where they relate to sensitive or high profile
issues;

providing strategic input and guidance to the CEO and engaging on
sensitive issues as required,;

implementing the outcomes of the independent reviews of the Company
commissioned by the Energy Council and developing proposals for its
continued operation. The first review will be conducted after the first 3
years of the Company’s operations, with subsequent reviews every 5
years or at the discretion of the Energy Council.

11.2 Voting and attendance restrictions on Directors

(@)

(b)

(©)

A Director who has a material personal interest in a matter that relates to
the affairs of the Company must give other Directors notice of the
interest in accordance with section 191 of the Act.

Where a Director has a material personal interest in the outcome of a
vote, the participation of that Director, both in the vote and in the
meeting at which the vote takes place, shall be governed by the
procedures set out in section 195 of the Act.

A Director who has any interest that may represent a conflict of interest
must disclose that interest to the other Directors and take such action as
is reasonably determined by the other Directors to manage the risk
related to any actual, potential or perceived conflict of interest. If the
Board establishes a protocol for the management of conflicts of interest,
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any interest disclosed by a Director under this article 11.2(c) must also
be managed in accordance with that protocol.

12. OFFICERS ON THE BOARD

12.1 Appointment of Chairperson

The Chairperson will be selected by the Energy Council and appointed by the
Member as set out in article 9.2.

12.2 Skills of the Chairperson

The Chairperson should have the skills, knowledge and experience outlined in
Schedule 1.

12.3 Appointment of Chairperson

@ Subject to article 12.3(b), a Chairperson holds office for so long as he or
she remains a Director.

(b) A Chairperson can resign by providing one month’s written notice to the
Company.

124 Role of Chairperson

The Chairperson will:

@ undertake the responsibilities outlined in article 15.1 of this Constitution;
and
(b) perform the activities in respect of appointments of Directors as

requested by the Member.

13. CHIEF EXECUTIVE OFFICER

13.1 Appointment of the CEO

The Board is responsible for recruiting, selecting and appointing a person to the
office of Chief Executive Officer (CEO).

13.2 Termination and replacement of the CEO

(@) Whether or not the appointment of the Chief Executive Officer is
expressed to be for a specified term, the appointment of the Chief
Executive Officer terminates if the Board removes the Chief Executive
Officer from the office of Chief Executive Officer (which, subject to any
contract between the Company and the Chief Executive Officer, the
Board has power to do).
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(b) If the CEQ’s appointment is terminated or ceases for any reason, the
Board must promptly follow the process in article 13.1 to identify a
replacement CEO.

13.3 Remuneration of the CEO

The remuneration of the Chief Executive Officer will be determined by the Board.

134 Responsibilities of the CEO

€)] The Chief Executive Officer will:

be the chief executive officer of the Company;
act consistently with the Objects of the Company;

use their best endeavours at all times to enhance the good name
of the Company;

iv. insofar as the resources available permit, implement the policies
of the Board;

v. prepare an Annual Report for the Board on the work and
activities of the Company during the preceding 12 months
ending on 30 June in each year; and

vi. exercise such other functions, duties and responsibilities as may
be determined from time to time by the Board.

(b) Without affecting the generality of the foregoing, the Chief Executive

Officer is responsible for:

Vi.

Vil.

viii.

the effective and efficient day-to-day management of the
organisation in accordance with the law, decisions made by the
Board and the Company’s Business Plan.

advising the Directors and keeping them informed of material
matters relating to their functions and powers, for instance
concerning strategy, finance and reporting obligations.

leading the development and execution of the Company’s long
and short term strategy and policy against performance targets.

liaising between the Board and management.

communicating on behalf of the Company to employees,
governments, officials, the media and other stakeholders as an
official spokesperson.

overseeing the employment and management of staff.

motivating staff, building workplace culture and driving
organisational change.

ensuring the Company’s organisational functions are effective,
including financial, human resource, information systems and
risk management, communications, marketing, asset
management and reporting.
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iX. ensuring the Company’s expenditure is within the authorised
budget.

X. leading by personal example and ensuring the Company
maintains the highest standards of integrity and ethics.

14. SECRETARY

14.1 Appointment of Secretary
The Company must have at least one Secretary who is to be appointed by the
Board.

14.2 Suspension and removal of Secretary
The Board may suspend or remove a Secretary from that office.

14.3 Powers, duties and authorities of Secretary

A Secretary holds office on the terms and conditions (including as to

remuneration) and with the powers, duties and authorities, as determined by the

Board. The exercise of those powers and authorities and the performance of those

duties by a Secretary is subject at all times to the control of the Board.

15. PROCEEDINGS OF THE BOARD
15.1 General

(@) The Chairperson may at any time, and the Secretary must on request
from the Chairperson, convene a Board meeting.

(b) The Board may meet together for the dispatch of business, adjourn and
otherwise regulate its meetings as it thinks fit.

(c) The Board must meet at least twelve (12) times in each financial year.

(d) The Board may at any time, and the Secretary will, on the request of the
Chairperson, convene a meeting of the Board by reasonable notice
served upon each Director.

(e) The accidental omission to give notice of a meeting to, or the non-receipt
of a notice of a meeting by, a Director will not invalidate proceedings at
a Board meeting.

) A quorum for meetings of the Board is four (4) of the Directors or such
higher number as may be determined by the Board, one of whom must
be the Chairperson.

9 The Chairperson will be the Chairperson of the Board and chair Board

meetings. If the Chairperson is not present within fifteen minutes after
the time appointed for holding that meeting (or being present is unwilling
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to act), the Board will appoint an acting Chairperson for the meeting
from the Directors present.

(h) Each Director present at any meeting of the Board will be entitled to one
vote.
0] The Chairperson or acting Chairperson for the meeting will have a

casting vote.

()] A Director is treated as present at a meeting held by audio or audio-
visual communication if the Director is able to hear and be heard by all
others attending. If a meeting is held in another manner permitted by the
Act, the Board must resolve the basis on which Directors are treated as
present.

(k) The Board may adjourn and, subject to this Constitution, otherwise
regulate its meetings as it decides.

15.2 Majority decisions

€)] Where possible, the Board will make decisions by consensus.

(b) Notwithstanding article 15.2(a), a resolution of the Board must be passed
by a majority of the votes cast by Directors entitled to vote on the
resolution.

15.3 Out of session resolutions

€)] Without limiting article 15.1(j), all significant matters with respect to the
Company are to be considered by the Directors of the Company at Board
meetings including matters relating to:
(i)  the Business Plan,
(i)  the Annual Budget,
(iii)  the appointment of the CEO;
(iv) the appointment of a replacement Director to any casual vacancy.

(b) For less significant matters, the Directors of the Company may pass a
resolution without a Board meeting being held if all the Directors entitled
to vote on the resolution sign a document containing a statement that

they are in favour of the resolution set out in the document.

(c) Separate copies of a document may be used for signing by the Directors
if the wording of the resolution and statement is identical in each copy.

(d) The resolution is deemed to have been passed at a meeting of the Board
held on the day and at the time the last Director entitled to vote on the
resolution signs the document.

15.4 Adjourned meetings

A resolution passed at a meeting resumed after an adjournment is passed on the
day it was passed.
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155 Voting by proxy

(@) A Director (“Appointing Director”) may participate in, and vote by,
proxy at a Board meeting if the proxy:

i. isanother Director; and

ii. has been appointed in writing signed by the Appointing
Director.

(b) The appointment may be general or for one or more particular meetings.
A Director present as proxy for one or more Appointing Directors has:

i.  one vote per Appointing Director for whom the Director is
proxy and who would be entitled to vote if present at the
meeting; and

ii. one vote in his or her own capacity as a Director if entitled to
vote at the meeting.

15.6 Use of technology in conferencing

@ Subject to article 15.3 but without limiting the discretion of the Board to
regulate their meetings, the Board may, if it thinks fit, confer by radio,
telephone, facsimile, computer, Internet, closed circuit television or other
electronic means of audio or audio-visual communication. A resolution
passed by such a conference will, notwithstanding that the Directors are
not present together in one place at the time of the conference, be
deemed to have been passed at a meeting of the Board held on the day
and at the time the conference was held.

(b) The provisions of this Constitution regulating the proceedings of the
Board apply so far as they are capable to such conferences.

15.7 Minutes to be kept

The Board must cause:

@ proper minutes to be made of the proceedings and resolutions of all
meetings of the Company, the Board and committees formed by the
Board;

(b) the minutes to be entered in books kept for that purpose; and

(© the minutes as accepted by each Director present at the meeting, to be

signed by the Chairperson of the meeting or by the Chairperson of the
next meeting.

15.8 Evidence of Proceedings and Resolutions

A minute that is recorded and signed in accordance with article 15.7 is evidence of
the proceeding or resolution to which it relates, unless the contrary is proved.
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16. COMMITTEES AND PANELS

16.1 Board Committee

(@)

(b)

The Board may in its absolute discretion establish committees (“Board
Committees™) or working groups as deemed necessary including, for
example and without limitation, a finance and audit committee.

Board Committees, with the exception of the committee established
under article 16.4, must involve a majority of Directors, but the Board
may at its discretion appoint expert advisors as needed to Board
Committees.

16.2 Standing Committees/Expert Advisory Committees

The Company's Chief Executive Officer may establish standing and/or ad hoc
advisory committees to undertake specific identified tasks in accordance with the
Objects of the Company.

16.3 Procedures for Board and Advisory Committees

The meetings and proceedings of any committee or working group will be
governed by the provisions of this Constitution for regulating the meetings and
proceedings of the Board so far as applicable and so far as those provisions are not
superseded by any other direction given by the Board.

16.4 Reference Committee

(@)

(b)

(©)

(d)

(€)

(f)

()]

The Board must establish a Reference Committee to act as an advisory
group to the Board on Consumer Energy issues.

The number of representatives on the Reference Committee will be
determined by the Board but until otherwise determined shall be no more
than 10.

The Reference Committee shall include at least one member from each
of the participating National Energy Market States and Territories.

The responsibilities of the Reference Committee include the provision of
effective advice to the Board on emerging Consumer issues and on the
development of the Company’s work program, and the sharing of grass
roots Consumer feedback and research.

The Reference Committee shall meet and otherwise carry out their
functions in accordance with procedures determined by the Board,
subject to the proviso that no more than four meetings are to be held in
any calendar year.

Reference Committee members shall be entitled to reimbursement of
reasonable costs. These costs shall be in accordance with any policy
approved by the Board from time to time.

A Director will be required to chair the meetings of the Reference
Committee. Different Directors may chair the Reference Committee
meetings from time to time.
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17. DEFECTS IN APPOINTMENT

An act done in good faith by any meeting of the Board, of any committee formed
by the Board or by any person acting as a Director will not be invalidated by
reason of:

@ any defect in the election, appointment or tenure of a Director or person
acting on any such committee; or

(b) the disqualification of any of them.

18. ACCOUNTS

18.1 Books of Account to be kept

The Directors will cause to be kept proper books of account in which will be kept
true and complete accounts of the affairs and transactions of the Company. Proper
books will not be deemed to be kept unless the books give a true and fair view of

the state of the Company's affairs and explain its transactions.

18.2 Location of Books of Account

The books of account will be kept at the Registered Office or place or places as the
Board thinks fit and will be open to the inspection of the Directors during usual
business hours.

18.3 Business Plan and Annual Budget

€)] Each year, no later than three months before the commencement of each
financial year of the Company, the Board must prepare and submit to the
Member:

i. adraft Business Plan relating to the upcoming financial year;
and

ii. adraft Annual Budget relating to the upcoming financial year
(ear 1) and two subsequent financial years.

(b) The draft Annual Budget must contain the following information in
relation to Year 1 and indicative information for the two subsequent
financial years:

i. the projected income of the Company;

ii. the projected expenses of the Company, including details of all
administrative costs and any current or proposed grant
programs;

iii. the projected cash flow of the Company; and

iv. such other matters as determined by the Board from time to
time.
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(© In relation to Year 1, the draft Annual Budget must separately allocate all
expenses between:

i.  performance of activities relevant to Consumers of electricity;

ii. performance of activities relevant to Consumers of natural gas;
and

iii. performance of activities relevant to both Consumers of
electricity and Consumers of natural gas, in which case the
Annual Budget must specify a division of those costs between
the two.

(d) The Member may provide copies of, and consult with, the Energy Council
in relation to the draft Business Plan and draft Annual Budget. The
Member must provide any comments on the draft Business Plan and draft
Annual Budget to the Board before the commencement of the Company’s
financial year.

(e) The Board must consider any comments on the draft Business Plan and
draft Annual Budget which are submitted by the Member to the
Secretary within one month of the commencement of the Company’s
financial year.

(f Following consideration of the Member’s comments under article
18.3(d) (which in the case of any comments regarding Year 1 of the
Annual Budget must be adopted by the Board but which in the case of
the remainder of the Annual Budget and the Business Plan may be
adopted or rejected by the Board in its discretion), the Board must issue,
within 3 months of the commencement of the financial year:

i. afinal Business Plan and a final Annual Budget to the Member;
and

ii. afinal Annual Budget to AEMO for the purpose of AEMO
providing funding to the Company as contemplated by article
2.2(b).

(9) Subject to articles 10.4(b) and 10.5(b), neither the Business Plan nor the
Annual Budget limits the powers or discretions of the Board. However
the Board may have regard to the Business Plan and must have regard to
the Annual Budget when exercising their powers and discharging their
duties.

18.4 Inspection of Company books
The Member may at any time by written notice request, and the Board must take

all reasonable steps to arrange, for the Member or a representative of the Member
to inspect the financial records or books of the Company.

19. FINANCIAL REPORTING

The Board must cause the Company to prepare a financial report, Annual Report
and a Directors’ report that comply with the Act and must report to the Member no
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later than four months after the end of the financial year or the deadline set by the
Act (if earlier). The Member may provide a copy of the financial report, Annual
Report and Directors report it receives from the Board to the Energy Council and
may also make such reports publicly available.

20. AUDITOR

The Company must cause the Company’s financial report for each financial year
to be audited and obtain an Auditor’s report.

The Company will observe the provisions of the Act in relation to the eligibility,

appointment, removal, remuneration, rights and duties of the auditor (if any), and
resignation of the Auditor.

21. COMPANY SEALS

211 Common Seal

The Board:
@ may decide whether or not the Company has a common seal, and
(b) is responsible for the safe custody of that seal (if any) and any duplicate

seal it decides to adopt.
21.2 Use of seals
The common seal and duplicate seal (if any) may only be used with the authority
of the Board. The Board must not authorise the use of a seal that does not comply
with the Act.

21.3 Fixing seals to documents

The fixing of a Company seal to a document must be witnessed by two Directors
or one Director and the Secretary.

22. NOTICES

22.1 Methods of giving notice

A notice is properly given by the Company to a person if it is:

@ in writing signed on behalf of the Company (by original or printed
signature);
(b) addressed to the person to whom it is to be given; and

(©) either:
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i. delivered personally; or

ii. sent by pre-paid mail (by airmail, if the addressee is overseas) to
that person’s address; or

iii. sent by fax to the fax number (if any) nominated by that person;
or

iv. sent by electronic message to the electronic address (if any)
nominated by that person.

22.2 When notice is given
A notice to a person by the Company is regarded as given and received:
@ if it is delivered personally or sent by fax or electronic message:

i. by 5.00 p.m. (local time in the place of receipt) on a Business
Day — on that day; or

ii. after 5.00 p.m. (local time in the place of receipt) on a Business
Day, or on a day that is not a business day — on the next
Business Day; and

(b) if it is sent by mail:
i.  within Australia — three Business Days after posting; or

ii. toa place outside Australia — seven Business Days after posting.

A certificate in writing signed by a Director or Secretary of the Company stating
that a notice was sent is conclusive evidence of service.

22.3 Counting days
If a specified period must pass after a notice is given before an action may be

taken, neither the day on which the notice is given nor the day on which the action
is to be taken may be counted in reckoning the period.

23. REIMBURSEMENT OF EXPENSES

The Board may authorise the payment of any expenses incurred by any Director or
the Member (including expenses incurred by a representative of the Member) in
connection with the performance of their duties to the Company.

24. INDEMNITY

24.1 Definition of Liability and Officer
In this article 24:

€)] Liability means costs, losses, liabilities and expenses.
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(b) Officer means a Director, Secretary or executive officer of the Company
and includes a former Officer, but does not include an auditor or agent of
the Company.

24.2 Indemnity of Officers

To the extent permitted by law, the Company indemnifies every person who is or
has been an Officer of the Company, and may indemnify every person who is or
has been an auditor of the Company, against:

@ any Liability incurred by that person in his or her capacity as a Director,
Secretary, auditor or executive officer of the Company other than:

i. aLiability owed to the Company or a related body corporate; or

ii. a Liability for a pecuniary penalty order under section 1317G or
a compensation order under section 1317H of the Act; or

iii. a Liability for a pecuniary penalty order under section 224 of the
Australian Consumer Law (Schedule 2 to the Competition and
Consumer Act 2010 (Cth) as applied under Subdivision A of
Division 2 of Part XI of the Competition and Consumer Act
2010); or

iv. a Liability that is owed to someone other than the Company or a
related body corporate which did not arise out of conduct in
good faith; and

(b) any Liability for legal costs incurred by that person in his or her
capacity as a Director, Secretary, auditor or executive officer of the
Company other than:

i. indefending or resisting proceedings in which the person is
found to have a liability for which they could not be indemnified
under article 24.2(a); or

ii. in defending or resisting criminal proceedings in which the
person is found guilty; or

iii. in defending or resisting proceedings brought by ASIC or a
liquidator for a court order if the grounds for making the order
are found by the court to have been established (except in
relation to costs incurred in responding to actions taken by ASIC
or a liquidator as part of an investigation before commencing
proceedings for a court order); or

iv. in connection with proceedings for relief to the person under the
law in which the Court denies the relief.

24.3 Insurance

Subject to section 199B of the Act, the Company may enter into, and pay
premiums on, a contract of insurance in respect of any person.
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25. CONTRIBUTION ON WINDING-UP

25.1 Contribution

€)] The Member undertakes to contribute to the property of the Company if
it is wound up:

i.  while that person is the Member; or

ii. within one year after that person ceases to be the Member;

in respect of the debts and liabilities of the Company contracted before
that person ceases to be the Member, in respect of the costs, charges and
expenses of winding-up and for the adjustment of the rights of the
contributories among themselves.

(b) The amount to be contributed by the Member will not exceed ten dollars.
26. DISTRIBUTION OF PROPERTY ON WINDING-UP
€)] If, upon the winding-up or dissolution of the Company after the

satisfaction of all its debts and liabilities there remains any property, this
property must not be paid to the Member.

(b) Instead, this property must be given or transferred to some other
institution or institutions having:

i. objects similar to the objects of the Company; and

ii. a Constitution which prohibits the distribution of its income and
property among its members to an extent at least as great as is
imposed on the Company under article 2 of this Constitution.

(© This institution or institutions must be determined by:
i. aspecial resolution of the Member at or before the time of
dissolution; or

ii.  if no such special resolution is passed, by a Judge of the
Supreme Court of South Australia or such other court of
competent jurisdiction.
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Schedule 1 — ECA Skills Matrix — Board of Directors

o Role and Skills — Board of Directors

The Board of Directors will undertake their functions autonomously. The Board will be made up of
skilled Directors to enable the application of independent expertise across the range of activities
undertaken by the organisation.

The skills matrix is useful only to the extent it reflects organisational needs, and therefore requires
regular review by the Board.

The Role of the Board

The role of the ECA Board under Principle 1 of the ASX’s Corporate Governance Principles and
Recommendations is described as:

e Overseeing the company, including its control and accountability systems.

e Appointing and removing the Chief Executive Officer (CEQO), or equivalent.

e Where appropriate, ratifying the appointment and removal of senior executives.

e Providing input into and final approval of the corporate strategy and performance objectives.

¢ Reviewing, ratifying and monitoring systems of risk management and internal control, codes
of conduct, and legal compliance.

e Monitoring senior executives’ performance and implementation of strategy.
e Ensuring appropriate resources are available to the organisation.

e Approving and monitoring the progress of major capital expenditure, capital management,
and acquisitions and divestitures.

e Approving and monitoring financial and other reporting.
In addition, the role of the Board of the ECA must include:

e Ensuring processes are in place that provides stakeholders with opportunities to input into
strategic planning for the organisation.

e Establishing an effective, independent national energy consumer advocacy body, in
accordance with the law and the company’s Constitution and Objectives.

e Establishing the corporate governance agenda and ensuring that it remains properly focused
and balanced across all areas requiring consideration by the Board.

e Developing a risk management strategy that addresses risk appetite and preparedness to take
informed and strategic risks in appropriate circumstances.

e Interacting with key stakeholders to inform them of achievements.

e Active engagement with the CEO to provide strategic input and guidance on sensitive issues
as required.
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Ensure the company is performing against its objective as set out in the company constitution.

Ensure effective communication between the Board and the Reference Committee, including
one member of the Board serving as the Chair for the Reference Committee.

Establishing appropriate conflict of interest and ethic modalities for ECA’s Board of
Directors.

General Skills and Experience

The following general skills and experience are required by all Board members.

e Strategic expertise — the ability to constructively set and review strategy.

e Corporate governance — knowledge and understanding of corporate governance
principles.

e Accounting and finance — the ability to read and comprehend the company’s accounts and
financial material presented to the Board; understanding of financial reporting
requirements, and ability to make a contribution to the commercial performance.

e Legal — knowledge and understanding of legal compliance and Directors’ individual legal
duties and responsibilities.

e Managing risk — knowledge and understanding of risk management principles, experience
in managing areas of major risk to an organisation.

o Collegiate style and the highest standards of integrity and ethics.

o Excellent communication skills.

o No material commitments or affiliations that may conflict with the interests of ECA.
o Credibility with key energy market stakeholders and participants.

e A commitment to furthering the long term interests of energy consumers.

Specific Skills and Experience

The following specific skills and experience are required by certain Board members only (numbers
specified below).

Consumer advocacy — experience in a public interest advocacy organisation or similar and an
understanding of the mechanisms to deliver effective, equitable advocacy which promotes the
interests of consumers (two Directors).

Legal — knowledge and the ability to advise on corporate law, particularly the Corporations
Act 2001 (Cth).

Knowledge of legislation and legal issues associated with energy markets, including the
National Electricity Law, National Gas Law, National Energy Retail Law and associated
Rules and Regulations, knowledge of the Australian Consumer Law, as well as the
Competition and Consumer Act 2010 (Cth) as relevant to the economic regulation of Energy
utilities (at least two to three Directors).

Accounting and finance — understanding of corporate finance; experience in financial
estimates and budgeting for small to medium size organisations (two to three Directors).
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e Grant administration — knowledge and understanding of best practice grant allocation and
funding processes, including assessing grant proposals against criteria; grant oversight and
evaluation experience (two Directors).

e Experience within the Energy industry (one to two Directors).

e Economics, public policy and regulatory experience (at least one Director).

e Stakeholder engagement — experience managing complex stakeholder relationships. All
Board members should have some experience in this area.

Desirable Skills and Experience

The following skills and experience are not compulsory but may be desirable for some ECA Board
members to possess.

e A demonstrated commitment to, and/or experience in, furthering the long term interests of
consumers.

o Energy industry knowledge, including the operation of the National Electricity Market,
Auwustralian gas markets and the Western Australian and Northern Territory electricity
markets.

e Understanding of Energy consumer issues, including small business, residential, remote
and regional and indigenous consumer issues, in addition to associated policy and
research needs.

e Understanding of the environment in which ECA operates, including the Council of
Auwustralian Governments and Standing Council on Energy and Resources reform agenda
and government and political processes in the energy industry.

e Experience managing, mentoring and developing senior executives.
Chairperson
The Chair is expected to have the following specific skills, knowledge and experience:

e Experience in Chairing boards, committees, industry associations or other similar bodies
or organisations.

e Strong corporate governance skills.
e Dispute resolution skills.

o Credentials to represent the Board externally with a broad range of senior stakeholders as
required.

e No conflicts of interest.
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Australian Competition
&
Consumer Commission

PRE-DECISION CONFERENCE

Minutes

Authorisation AA1000439
lodged by

Australian Energy Council
Clean Energy Council
Smart Energy Council

Energy Consumers Australia
in respect of

The New Energy Tech Consumer Code

9 September 2019

The information and submissions contained in this minute are not intended to be a
verbatim record of the pre-decision conference but a summary of the matters
raised. A copy of this document will be placed on the ACCC'’s public register.
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Pre-Decision Conference: Authorisation
A1000439 lodged by Australian Energy Council,
Clean Energy Council, Smart Energy Council,
Energy Consumers Australia

9 September 2019
Hotel Grand Chancellor,
131 Lonsdale Street, Melbourne VIC 3000

Attendees

Australian Competition and Consumer Commission
Stephen Ridgeway, Commissioner

Joanne Palisi, General Manager, Adjudication
Susie Black, Director, Adjudication

Theo Kelly, Senior Analyst, Adjudication

Kaitlin Hanrahan, Senior Analyst, Adjudication
Helen Anness, Principal Lawyer

Clean Energy Council

Mindy Lim, Code of Conduct Manager

Anna Sexton, Risk and Compliance Manager

Harry Smythe, Senior Code of Conduct Administrator

Australian Energy Council
Ben Barnes, Director — Retail Policy

Energy Consumers Australia
Jacqueline Crawshaw, Associate Director — Advocacy & Communications

Brighte Capital
Katherine McConnell, Chief Executive Officer
Ann Devine, Chief Risk Officer

Solar Naturally
Heuson Bak, General Manager
Richard Clamp, Director

Flexigroup
Timothy Graham, Flexigroup
Elizabeth Minogue, Flexigroup

Australian Securities and Investments Committee

Nick Kavass, Lawyer

Kevin Foo, Senior Manager — Credit, Retail Banking and Payments, Financial
Services Group (by phone)

Energy Australia
Lawrence Irlam, Industry Regulation Lead
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One Stop Warehouse
Anthony Buckwell, Technical Development Manager

Victorian Department of Environment, Land, Water and Planning
Tim Benjamin, Senior Policy Officer — Distributed Energy Resources Strategy,
Paul J Corkhill, Director — Risk Assurance & Standards, Office of Solar Homes

Ratesetter
Glenn Riddell, Chief Operations Officer

Arise Solar
Jack Patel, Chief Executive Officer

Energy Wise
Michael Berris, Operations Manager (by phone)

Sunboost & National Solar Energy Group
Yudisthra Seomangal, Inhouse Counsel
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Minutes of conference
Conference commenced: 10:00 am

Introduction

Commissioner Stephen Ridgeway welcomed attendees, outlined the purpose of the
conference, and declared the pre-decision conference open.

Representatives from the parties that requested the conference, Brighte Capital and
Solar Naturally, made opening statements.

Introductory comments from businesses that requested a pre-decision
conference

Katherine McConnell, Chief Executive Officer, Brighte Capital:

e The New Energy Tech Consumer Code (the Consumer Code) will harm
Brighte’s business and consumers unless it is amended so that buy now pay
later finance (BNPL) suppliers such as Brighte are not excluded.

e Brighte supports the Applicants’ submission of Friday 6 September which
proposed amendments to clause 24 of the Code (proposed BNPL
amendments). BNPL providers are currently developing an industry code of
conduct (BNPL industry code). The proposed BNPL amendments reflect the
best interests of the industry, consumers and ensure healthy competition
remains in the finance market.

¢ Interim arrangements are needed because it may take some time to complete
and finalise the BNPL industry code. During an interim period, BNPL would
seek to continue to be an approved form of finance.

e Brighte recognises the need for adequate consumer safeguards in the
Consumer Code. However, excluding BNPL providers as a whole is
disproportionate way of protecting consumers given:

o Brighte is not regulated under the National Consumer Credit Protection
Act (NCCPA) because its products are not “credit”, however its
products are subject to a range of regulations. These include the
general consumer protections under the ASIC Act, Privacy Act, the Anti-
Money Laundering and Counter-Terrorism Financing Act 2006. Brighte
is a member of the Australian Financial Complaints Authority (AFCA)
and is aware of other BNPL providers who are also AFCA members.
Further, Brighte’s, and other BNPL, products are subject to intervention
by ASIC under Product Intervention Powers (PIPs) if ASIC identifies
“significant risk of consumer harm”.

o Brighte’s products have been used by over 35,000 households to
purchase over $300 million worth of new energy tech. Brighte’s
products are offered at the point of sale by over 1,000 retailers. It has
received feedback that BNPL is an essential product for retailers at the
point of sale as it provides cost effective and transparent finance.
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o BNPL products may be more transparent than NCCPA regulated
products. Brighte commissioned a Deloitte survey (Deloitte survey)
which found that fees and charges expressed as a dollar amount rather
than a percentage are easier for consumers to understand.

Heuson Bak, General Manager, Solar Naturally:

Solar Naturally shares Brighte’s and Flexigroup’s! concerns about the
exclusion of BNPL under the Consumer Code. Exclusion of BNPL would result
in substantial detriment.

Solar Naturally has supplied solar products to 12,000 BNPL customers in
recent years. Solar Naturally’s customers value BNPL: 77% of Solar Naturally’s
income is derived from sales facilitated through BNPL products.

BNPL offers cash flow management advantages for Solar Naturally. BNPL
providers offer next day settlement compared to 30 day settlement for some
other forms of payment.

There is no real evidence of consumer harm caused by BNPL.

There are advantages from BNPL - saves consumers money. BNPL facilitates
new energy tech purchases which pay for themselves in terms of providing
savings on energy. Cash flow management can also help to avoid
circumstances where traders become insolvent and then, for example,
customers are left without warranty protection. Katherine McConnell of Brighte
Capital made comments in support of this statement and Glen Riddell of
Ratesetter noted all finance options offer similar cash flow advantages for
retailers.

Applicant’s comments

Mindy Lim, Code of Conduct Manager, Clean Energy Council:

CEC has administered the Solar Code since it was authorised by the ACCC in
2013. It has approved 964 applicants. Only a very small number of applicants
have made submissions in relation to the proposed authorisation of the New
Energy Tech Code.

It is intended that there will be oversight of the Code administrator by a Code
Administration Council. The Council will appoint the Administrator and Steward
of the Code.

CEC has subsidised the Solar Code program in its role as Code Administrator.
It has done so out of belief in the benefits of the Solar Code, particularly in
providing accountability to retailers and delivering consumer benefit.

During the Conference, the Clean Energy Council addressed several points raised by
Sunboost/NSEG (which are outlined below). Harry Smythe, Senior Code of Conduct
Administrator, Clean Energy Council stated that the $1,600 template price cited by
NSEG refers to an optional template. The application fee under the Solar Code is

Flexigroup’s concerns outlined below.



currently $200. Mindy Lim, Code of Conduct Manager, Clean Energy Council

stated:

While there is no right of appeal for rejected applicants under the Solar Code,
the Applicants have made written submissions stating that they are prepared to
amend the Consumer Code to allow appeals from rejected applicants.

CEC takes misuse of its intellectual property seriously. For example, some
companies have misrepresented that they are certified when they are not.

The rationale for an exclusion period for unsuccessful applicants is that, when
a voluntary Code is adopted as a requirement for eligibility for government
programs/incentives, there is generally a rapid growth in the number of
applications. The exclusion period is intended to manage this and ensure that
applicants are aware of the obligations they are accepting when they sign up.

The restriction on ‘close family members and shareholders’ who have gone into
liquidation or received a court judgment is intended to combat phoenixing.

Ben Barnes, Director — Retail Policy, Australian Energy Council (AEC) made
comments on behalf of the Behind the Meter Working Group:

It is important to have a Code Administrator Council to sit above the Code
Administrator to effectively oversee the appropriate administration of the
Consumer Code. The Code Administration Council Chair has been appointed
and is Claire Petrie, former New South Wales Energy and Water Ombudsman,
with other roles and seats on the Council yet to be appointed

The Working Group was formed in an attempt to deliver good customer
outcomes. Its mandate includes to be provider and technology agnostic.

AEC has had discussions with BNPL providers regarding a future BNPL
industry code.

The proposed BNPL amendments are intended to ensure the same customer
outcomes for new energy tech purchased using different forms of finance. The
AEC notes that there may still need to be some minor tinkering with the precise
wording of any amendments to clause 24.

The Consumer Code is intended to achieve balance between customer
protections and competition. It addresses concerns that some finance
providers are at a competitive advantage due to having a lower cost base due
to offering lower standards of consumer protection. The Code is intended to sit
above the legislation to deliver better customer outcomes than would otherwise
be achieved.

The Working Group has been strongly influenced by consumer voices in
developing a Consumer Code which is transparent and delivers good customer
outcomes. Consumer groups have indicated that a Code delivered in
accordance with NCCPA principles would likely be acceptable.

Some parties have called for a ban on unsolicited sales. The Working Group’s
view is that, at this late stage, incremental rather than fundamental changes
can be made to strengthen the requirements on unsolicited sales.

ANA.001.001.0270
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The Consumer Code is principles based. There will be technical schedules
developed to support this approach. For example, technical standards will
specify the best practice in relation to different new energy technologies.

Commissioner Stephen Ridgeway commented that it would be important for it to be
clear to signatories what is required of them under the Code; and that it would be
helpful if the Applicants developed guidelines. These guidelines should not impose
obligations that go beyond the Code, but merely provide explanatory material to help
clarify for signatories how the principles in the Code work in practice.

Jacqueline Crawshaw, Associate Director — Advocacy and Communications,
Energy Consumer Australia (ECA):

ECA supports the draft determination and welcomes the Applicants’ proposed
BNPL amendments. The Consumer Code will assist consumers and provide
confidence for them to engage in the market.

The Code will have good governance and accountability measures — there will
be a Code Administration Council which will include consumer groups, and
there will be appropriate checks and balances to ensure effective Code
administration.

The Code provides for appropriate flexibility to accommodate new energy tech
products as they come to market. Technical details about these products will
be contained in technical supplements to the Code.

ECA will make a written submission following the Conference giving
background to the engagement through the Behind the Meter Working Group
which led to the development of the Code.

Other comments made during the Conference

Timothy Graham, General Counsel, Flexigroup:

Flexigroup has facilitated over 190,000 new energy tech systems on roofs with
loans valued at over $2 billion.

Flexigroup supports the intention of the Code, but is deeply concerned by the
requirement that finance providers must be regulated under the NCCPA, to the
exclusion of those that do not fall under the NCCPA.

Flexigroup supports the Applicants’ proposed BNPL amendments which focus
on achieving high standards of consumer protection without excluding BNPL
products. Flexigroup’s primary concern is about the previous formulation of
clause 24.

The NCCPA does not apply to BNPL. ASIC and a Senate Economics
Reference Committee have conducted reviews of the BNPL sector; neither
recommended that BNPL’'s exemption be removed.
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There may be other unintended consequences should BNPL be effectively
excluded under the Code. The loss of BNPL may result in each of (a) higher
prices for consumers as they are forced to use more expensive forms of
finance (b) greater concentration in the new energy tech finance market; and
(c) a reduction in the uptake of new energy technologies due to a reduction in
approaches to finance new energy tech.

Without the Applicants’ proposed amendment to clause 24, the Consumer
Code would have affected the legitimate business activities of Flexigroup.

Flexigroup is working with the Australian Finance Industry Group Association,
which also includes Brighte, to develop a BNPL industry code. The Code would
require among other things that BNPL providers be AFCA members, introduce
mandatory hardship arrangements, and require disclosure of key requirements
to customers.

Further comments by Flexigroup, including in response to Ratesetter
submissions (outlined below):

Flexigroup has had discussions with ASIC about the proposed BNPL industry
code and the need to engage with consumer groups in developing the BNPL
industry code.

The BNPL industry code will be fit for purpose to meet the objective of
consumer protection.

Mr Graham did not agree with Ratesetter's comments about the BNPL
regulatory environment. The regulatory environment is absolutely adequate to
restrain poor behaviour.

Inflating prices is a breach of Flexigroup’s retailer and reseller agreements.
Flexigroup deals with sellers identified as inflating prices and terminates
merchants where necessary.

AFCA has sufficient coverage to protect consumers and the capacity to do so
in practice. AFCA is developing a ‘fairness tool’ to assess the conduct of
participating institutions. Under the fairness tool, legal compliance will be only
one factor.

Flexigroup has taken on ASIC’s feedback in its Report 600 about BNPL and is
working with ASIC on a voluntary basis as part of updates to Report 600. ASIC
has not expressed anything so far along the lines of the concerns expressed by
Ratesetter.

Under the Solar Code, CEC developed a proforma advising consumers that
they did not have alternative dispute resolution rights or recourse in case of
hardship. Flexigroup offers both of these things, but was required by CEC to
provide the proforma to consumers. The fact sheet has been withdrawn.
Consumers did not understand the proforma.

BNPL providers must offer their services with ‘due care and skill’.
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Every major bank is covered by NCCPA, yet that was not sufficient to restrain
poor behaviour as shown by the findings of the Royal Commission into
Misconduct in the Banking, Superannuation and Financial Services Industry.

Elizabeth Minogue, Chief Revenue Officer, Flexigroup stated that Flexigroup
consistently achieve high standards of customer satisfaction: its Net Promoter Score is
high, and half of its customers in the previous year reported having used Flexigroup’s
products in the past. Flexigroup is committed to high standards of consumer protection
and has a shared interest in ensuring its products are affordable.

Michael Berris, Operations Manager, Energywise:

If the CEC is appointed to administer the Consumer Code, it will be effectively
granted a monopoly to the detriment of solar designers and installers. There
are around 6,000 designers and installers who have experienced issues
through the CEC’s administration of the Solar Code. If CEC is appointed Code
Administrator, it will effectively cater towards multinational providers with the
finances to exercise control

The Consumer Code lacks enforcement mechanisms. It only covers retailers,
and offers nothing to prevent retailers from continuing to subcontract work out
to the cheapest installer who has no concern for quality. The Consumer Code
creates another set of red tape and paperwork. Compliance costs will
ultimately be paid for by consumers.

Gerard Brody, Chief Executive Officer, Consumer Action Law Centre (CALC):

CALC supports the ACCC’s draft determination. Authorisation of the Consumer
Code is an important step to address systemic issues in the new energy tech
sector.

CALC strongly supports the formulation of clause 24 of the Consumer Code
before the proposed BNPL amendments. CALC considers that there are a lack
of consumer protections offered by BNPL providers. BNPL is a regulatory
avoidance mechanism and CALC is aware of significant harm suffered by
consumers who have signed up to BNPL arrangements, including Flexigroup
and Brighte.

Last year, BNPL financing was present in over 20% of all insolvencies,
according to a Senate Reference Committee.

Allowing BNPL into the Code impacts competition. ASIC identified BNPL
finance as inflating the price of goods to cover high fees charged to merchants
who offer BNPL. Inflating the price of goods distorts market pricing.

CALC would support a ban on unsolicited, high pressure sales of complex
solar products. Unsolicited sales are not necessary to support sales of solar
systems. Reports to CALC indicate that solar panels are one of the areas
where the greatest consumer harm is experienced due to unsolicited sales.
Salespeople can coerce consumers to not seek extra information when
engaging in unsolicited sales practices.

If the proposed BNPL amendments are implemented, there must be substantial
equivalence with the NCCPA requirements, not just in rule but in the resources

8
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committed to monitoring and compliance. The BNPL industry code is being
developed without the involvement of consumer groups, in contrast to the
extensive consultation undertaken in relation to the Consumer Code.

CALC’s support for the proposed BNPL industry code would depend on the
details, including whether it provided substantial equivalence with the
consumer protections required under the Consumer Code and the resources
that were available for monitoring and compliance with the proposed code.

Glenn Riddell, Chief Operations Officer, Ratesetter:

Ratesetter is the largest provider of NCCPA licenced credit. It holds an
Australian financial services license (AFSL) and credit license. Since 2014,
Ratesetter has financed $50 million for new energy tech purchases and has
600 accredited merchants/installers.

The proposed amendment to clause 24 of the Consumer Code is a late
amendment brought and gives rise to a significant risk of poor outcomes for
consumers.

Genuine equivalence with the requirements of the NCCPA is not possible or
necessary. ASIC’s Product Intervention Powers are not a substitute for genuine
regulation offered by the NCCPA. Licensed credit is subject to a regulated
regime and ASIC is a good regulator.

Findings about consumer outcomes when using BNPL for lower value
purchases such as clothing cannot be applied to make findings about likely
consumer outcomes when using BNPL for larger purchases, like new energy
tech. There is greater potential harm from using unregulated credit in relation to
the larger, more complex purchase.

BNPL products result in inflated purchase prices for solar systems. There is
insufficient margin on the solar product to cover the 20-30% merchant fee
which applies to BNPL products, as such retailers inflate the price.

Consumers may not be able to detect price inflation. Consumers are offered a
bundle of solar and BNPL finance which means that they are unable to shop
around for better deals on finance. Ratesetter “mystery shopped” 20 new
energy tech retailers and found that all engaged in undisclosed price inflation
(inflation varied from 10-51% and was 20% on average). Vulnerable or less
financially literate consumers are most at risk. Ratesetter's mystery shopping
revealed that some solar retailers use a calculator showing them how to inflate
the cost of goods sold using BNPL finance.

Responsible lending obligations which apply under the NCCPA place licenced
credit providers at a structural disadvantage compared to BNPL providers.
Allowing BNPL stifles competition compared to a transparent, regulated
market. BNPL providers can approve borrowers who Ratesetter would not
approve. Licenced credit providers cannot give immediate approval due to the
need to perform a credit assessment, and cannot approve certain borrowers.

AFCA membership does not give consumers effective recourse against BNPL
providers. Avenues for redress are limited. Membership of AFCA is irrelevant
for BNPL providers as they fall outside AFCA’s Terms of Reference. Alternative

9
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dispute resolution systems can only intervene in non-interest bearing loan
contracts.

Ratesetter, as an NCCPA regulated provider, accepts direct, primary
responsibility for the conduct of its vendors. This creates a strong incentive for
Ratesetter to monitor its vendors’ conduct and alignment of interests.

The NCCPA and ASIC already offer a good regulatory regime. There is no
need, nor a compelling reason, to have a parallel scheme under the Consumer
Code.

Vendors ignore letters from BNPL finance warning them not to inflate the cost
of goods. Flexigroup’s and Brighte’s acknowledgement that they need to
closely monitor retailers’ behaviour is an acknowledgement that inflation
happens.

The scope of alternative dispute resolution services is limited as consumers
can only raise disputes on narrow grounds. AFCA has jurisdiction to look at
disputes under general consumer law, but NCCPA licenced credit must do
extra, specific things.

Ratesetter would accept Brighte’s views (that BNPL finance is more
transparent than other forms of finance) if the actual cost of BNPL finance was
clearly disclosed and not rolled into a single price (bundled finance and goods).
That way, the end consumer would be aware that they are paying more than
they would otherwise pay.

Yudisthra Seomangal, Inhouse Counsel, Sunboost & National Solar Energy
Group (NSEG):

NSEG is the ultimate holding company of Bell Solar Pty Ltd which trades under
the name Sunboost. Mr Seomangal also trades as a sole trader in the new
energy tech industry, separate to his role with NSEG.

NSEG supports the intent of the Consumer Code, but has concerns about CEC
as Code Administrator due to previous experience with CEC as administrator
of the Solar Code. NSEG referred to the points raised in its submission of 23
August 2019 prepared by Terceiro Legal Consulting. These are as follows:

o The Solar Code lacks an appeals mechanism for rejected applicants.
Applications have been rejected on mistaken or highly technical
grounds.

o The consequences for rejection are high due to CEC'’s rigid application
of an exclusion period where rejected applicants may not re-apply for 3
months, it was previously 6 months. The exclusion period may have a
disproportionate burden on small businesses, as would the high
compliance costs involved in being a signatory to the Solar Code.
Compliance costs may reduce competition as it may result in smaller
retailers exiting the market.

o NSEG cited an instance where an exclusion period was applied due to
use of a $1,600 CEC template which had not been paid for. NSEG

10



stated that a more common-sense approach would have been to seek
payment for the template.

o There is a heightened need for high standards of code administration
where a code is adopted as a mandatory requirement for some
government incentives/programs.

o The Solar Code includes irrelevant or too broad considerations, such as
rules restricting signatories with shareholders or close family members
who have gone into liquidation or received a court judgment in the last 5
years.

o Application fees are high and are non-refundable, resulting in a
disproportionate amount of funding to operate the Solar Code coming
from unsuccessful applicants.

o The CEC does not always afford signatories natural justice in hearing
disputes under the Solar Code

o Obligations under the Solar Code are not always clear. The Consumer
Code should spell out obligations rather than give the Code
Administrator the ability impose new or discretionary criteria as this
creates uncertainty.

o BNPL products are important for retailers and consumers and there is
no good reason to exclude BNPL providers under the Consumer Code.

Jack Patel, Chief Executive Officer, Arise Solar:

¢ Reflecting on a recent example where an application was rejected by the CEC
under the Solar Code, there should be an independent body involved in
administering an appeal process under the Consumer Code (not the CEC or
other industry participants).

e Small businesses have no way of knowing what their application should
contain and find it difficult to manage the costs of seeking legal or other advice.

Anthony Buckwell, Technical Development Manager, One Stop Warehouse
stated that smaller installers feel like they get lost in the discussion; that in terms of
resolving disputes, it comes down to having sufficient financial resources Small
companies are some of the most ethical people in the market and will do what they
can to assist consumers. Ultimately, the CEC'’s role as both industry governor and
industry advocate is not sustainable.

Ann Devine, Chief Risk Officer, Brighte Capital:

e BNPL industry code development will have broad consultation across the
industry, including with consumer groups.

e The BNPL industry code will operate effectively to ensure compliance and
monitoring requirements are met. The Code Administrator will be empowered
to deal with problems under the Code.

e The vast majority of consumers using BNPL are creditworthy. Many of Brighte’s
customers are home owners who are credit savvy, mature and responsible.
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Brighte understands that CALC’s observations are based on its role assisting
the most vulnerable consumers.

e Brighte vendors are contractually bound to not engage in product price
inflation, surcharge or add costs for the use of its BNPL products. Brighte
engages in mystery shopping to detect breaches. ASIC is aware that Brighte
has and will stop dealing with vendors.

e Brighte is a member of CEC and SEC.

Nick Kavass, Lawyer, Australian Securities and Investments Commission (ASIC)
informed the Conference that ASIC was attending in observer capacity and that ASIC
Commissioners are aware of the submissions in relation to this matter. Mr Kavass
noted that the discussion at the Conference had been helpful and he would take the
information back to his colleagues at ASIC and there would likely be further
discussions with parties who attended the Conference on the issues raised.

Commissioner Stephen Ridgeway called for any further comments. No further
comments were made. The Deputy Chair closed the conference by noting that the
ACCC would be providing a further opportunity for parties to make written submissions
in respect of its draft determination and that the ACCC would be writing to those who
attended the conference to provide details of how such submissions could be made,
as well as to provide participants with a record of the conference, which would also be
placed on the ACCC'’s public register.

Conference closed at 12:15pm.
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Summary

The ACCC proposes to grant authorisation to the Applicants and future signatories to
the proposed New Energy Tech Consumer Code (the Consumer Code) for a period of
five years. The Consumer Code sets minimum standards that suppliers of “New
Energy Tech” products (e.g. solar panels, energy storage systems and other
emerging products and services) must comply with when interacting with consumers,
including from initial marketing and promotion through to installation and complaints
handling. The Consumer Code operates alongside a range of existing legal and
regulatory protections.

The ACCC invites submissions in relation to this draft determination by
23 August 2019, and expects to make its final determination in September or October
2019.

Public benefits and detriments

The ACCC considers that compliance with the Consumer Code will result in public
benefits by improving the business practices of signatory retailers and the level of
consumer protection provided. This will assist consumers of New Energy Tech to
make better informed purchasing decisions in a complex industry and reduce the risk
of consumer harm, including from unscrupulous business practices.

The Consumer Code is unlikely to lessen competition between suppliers of New
Energy Tech products or services; the Consumer Code will limit certain practices that
are not in the best interests of consumers, but does not prevent vigorous competition
to win customers by offering attractive products and services at competitive prices.

Effective administration of the Consumer Code

Effective administration and enforcement of a voluntary code is crucial to the
realisation of the claimed public benefits under the code. The administrator of the
Consumer Code (Code Administrator) has yet to be appointed. Further, membership
of the Council charged with appointing the Code Administrator has also yet to be
settled. A number of submissions expressed views about who should or should not
be appointed as Code Administrator. The ACCC expresses no view on the concerns
raised in these submissions but notes it will be open to Council members to consider
these submissions when deciding who to appoint as Code Administrator.

In any event, the ACCC considers provisions of the Consumer Code:

e enable the Council to be sufficiently representative of stakeholders in the industry,
and

e appear sufficient to ensure the appointed Code Administrator will administer the
Consumer Code effectively, including imposing sanctions where appropriate.

Finance arrangements permitted under the Code

Under the Consumer Code, consumer finance associated with New Energy Tech
products and services is only permitted if the credit products are regulated under the
National Consumer Credit Protection Act 2009 (NCCPA) and the National Credit Code
(NCC) and provided by credit providers licensed under the NCCPA. These regulations
provide important protections for consumers; they require credit providers to provide
relevant product information disclosures, take appropriate steps to assess a
consumer’s ability to pay, and provide access to external dispute resolution.
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A number of ‘buy now, pay later’ (BNPL) providers that currently supply finance for a
sizeable share of New Energy Tech products, particularly solar products, would not
be permitted to provide finance under the Consumer Code as it is presently drafted.
Although these providers are not captured by NCCPA and NCC regulation, they
submit that they are subject to separate regulation and provide equivalent consumer
safeguards. They submit that preventing consumers from accessing these finance
arrangements will in turn restrict consumers’ access to New Energy Tech products.

The ACCC invites further submissions on whether it is feasible and desirable to
modify these provisions of the Consumer Code to permit finance arrangements that
fall under other regulatory regimes if they can be demonstrated to provide equivalent
consumer safeguards to those in the NCCPA and NCC.

1. The application for authorisation

1.1. On 30 April 2019, the Australian Energy Council (AEC), Clean Energy Council (CEC),
Smart Energy Council (SEC) and Energy Consumers Australia (ECA) (together, the
Applicants) lodged an application for authorisation with the Australian Competition
and Consumer Commission (the ACCC). The Applicants are seeking authorisation for
the provisions in the proposed New Energy Tech Consumer Code (the Consumer
Code) for five years.?

1.2. Authorisation provides businesses with legal protection for arrangements that may
otherwise risk breaching the law but are not harmful to competition and/or are likely to
result in overall public benefits.

The Applicants
1.3. The Applicants are:

a) AEC - The AEC is an industry body representing 23 electricity and downstream
natural gas businesses operating in wholesale and retail energy markets. These
businesses collectively generate the overwhelming majority of electricity in
Australia and sell gas and electricity to over 10 million homes and businesses.

b) CEC - The CEC is a not-for-profit, membership-based organisation and peak
body for the clean energy industry in Australia. The CEC represents, and works
with, over 600 businesses operating in or supporting the development of
renewable energy (such as solar, wind, hydro, bioenergy, geothermal and
marine) and energy storage, along with more than 4000 solar installers. The
CEC currently administers the Solar PV Retailer Code of Conduct (Solar Code)
and an Accreditation scheme for solar PV installers.

c) SEC -is a not-for-profit peak body for the solar, storage and smart energy
industries in Australia. The SEC has been previously known as the Australian
Solar Energy Society and the Australian Solar Council, and has been involved in
advancing solar energy since 1954. Its membership comprises individual, small
and medium businesses as well as many Australian and international companies
or organisations as corporate members. It encompasses installers, sales people,
engineers, scientists, recruiters, managers and financiers, and some individual
consumers; all of whom are in some way involved in the smart energy industry.

1 This application for authorisation AA1000439 was made under subsection 88(1) of the Competition and Consumer Act
2010 (Cth) (the Act).
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ECA — The ECA is a national voice for residential and small business energy
consumers. Established by the Council by Australian Governments (COAG)
Energy Council in 2015, its objective is to promote the long-term interests of
consumers with respect to price, quality, reliability, safety and security of supply.

The Proposed Conduct

1.4. The Applicants are seeking authorisation, including on behalf of future signatories to
the Consumer Code, to agree, sign up to and comply with (give effect to) provisions of
the Consumer Code:

1.5.

a)

b)

c)

according to which signatories will commit to abide by minimum standards of
good practice as set out in the Consumer Code, which are intended to cover all
aspects of the customer experience?

for monitoring and sanctioning non-compliance, where the Code Administrator
has powers requiring a signatory to rectify issues giving rise to a breach of the
Consumer Code, and, where there is serious non-compliance, the Code
Administrator may propose to the Code Monitoring and Compliance Panel that
the signatory should be suspended or expelled, and

requiring signatories to only offer deferred payment arrangements? that are
regulated under the National Consumer Credit Protection Act 2009 (Cth)
(NCCPA) and the National Credit Code (NCC), and provided by credit providers
licensed under the NCCPA.

(the Proposed Conduct). A copy of the Consumer Code is annexed.

The Applicants have identified the following sections of the Competition and Consumer
Act 2010 (Cth) (the Act) as relevant to their application:

¢ cartel conduct (s. 45AD) — the Consumer Code provides for powers to enforce
the Consumer Code and suspend or expel signatory members*

e contracts, arrangements or understandings that restrict dealings or affect
competition, including concerted practices (s. 45) — in many cases signatories
will be competitors with each other and are agreeing to undertake consistent
business practices

e misuse of market power (s. 46) — for some nascent New Energy Tech
products and services such as Virtual Power Plant services, it is possible that
at least initially, there may be one or a small number of dominant suppliers
which will be a signatory to the Consumer Code

e exclusive dealing (s. 47) — the Consumer Code includes requirements for
signatories in relation to the offer of deferred payment arrangements.

2 See for example, the commitments outlined in paragraph 4.8 below.

3 A ‘deferred payment arrangement’ under the Consumer Code is a reference to an alternative method of payment to upfront
payment upon delivery or installation. The conditions on the offer of a deferred payment arrangement applies when offered
to a residential consumer and this arrangement includes an interest component, additional fees or involves an increased
purchase price.

4 Application for ACCC Authorisation - New Energy Tech Consumer Code (April 2019), Attachment B — Draft for ACCC —
New Energy Tech Consumer Code, Annexure — Code Administration, Section 24.
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2. Background

New Energy Tech products and services

2.1. New Energy Tech, as defined for the purposes of the Consumer Code, includes
products, systems and services that:

a)

b)

c)

d)

are small-scale (in-home or small business) products and systems that generate,
store or trade energy away from Australia’s main transmission and distribution
energy networks or as distributed energy resources connected to an energy
network

are services that support or are closely related to those products or systems

monitor or manage a customer’s usage of energy whether on or off an energy
network, and

the Consumer Code administrator is satisfied sit appropriately within the
Consumer Code, future flexibility and innovation permitting.

2.2. The definition under the Consumer Code is not intended to include simple, low cost or
off-the-shelf New Energy Tech, such as might be purchased from a whitegoods or
hardware store for self-installation.

2.3. Examples of New Energy Tech include:

a)

b)

c)

d)

e)
f)
9)
h)

distributed energy resources connected to an energy network for supplementary
supply such as solar photovoltaic systems, wind turbines, hydro and bioenergy
generators

a microgrid

energy management products, systems and services including batteries and
other energy storage methods

programs aimed at stabilising the supply of energy including those that
incentivise or restrict power consumption during critical peak periods

a power purchase agreement®
person to person energy trading systems and services
electric vehicle charging services, and

associated repair, maintenance or removal services for New Energy Tech
products and systems.

Background to the New Energy Tech Consumer Code

2.4. In August 2017, the COAG Energy Council wrote to industry and ECA respectively,
requesting that:

A power purchase agreement can refer to any agreement between a power generator (vendor) and a purchaser(s) for the

sale and supply of energy. In more recent times it has been used to refer to arrangements involving the sale of electricity
generated from renewable energy such solar panels (eg. a business may form an agreement with a homeowner, whereby
the business will install solar panels on the homeowner’s roof and sell that electricity to the homeowner).
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a) industry associations (namely, the AEC, CEC, SEC and Energy Networks
Australia), collaborate with the ECA to develop an industry code for behind-the-
meter (BTM) products and services®, and

b) ECA develop a range of consumer information products on consumer rights and
responsibilities for BTM products and services (the Consumer Information
Products).

Representatives from other consumer advocacy organisations (the Consumer Action
Law Centre (CALC), RENEW (previously the Alternative Technology Association) and
the Public Interest Advocacy Centre (PIAC)) — joined with the industry associations
and ECA to progress this work through the formation of the BTM Working Group.

Since October 2017, the BTM Working Group has met regularly to progress the
development of the draft Consumer Code and the Consumer Information Products.

In November 2018, a draft Consumer Code was released for stakeholder consultation
and was amended following feedback before being the subject of this application for
authorisation.

Previous related authorisations

2.8.
2.9.

2.10.

2.11.

The ACCC re-authorised the revised Solar Code for five years in 2015.7

The CEC currently administers the Solar Code, which requires signatory retailers to
meet certain best practice standards that enhance consumer protection. The Solar
Code also requires signatories to use installers accredited by the CEC.

Under the Small-Scale Renewable Energy Scheme administered by the Clean Energy
Regulator (a government body), installers of solar systems are now required to be a
signatory to the Solar Code and accredited by the CEC in order to be eligible to obtain
small-scale technology certificates (STCs) for installations. STCs have value and can
be bought and sold through the open STC market or the STC clearing house.

The Applicants consider current signatories of the Solar Code are likely to transfer to
the Consumer Code, if it is authorised by the ACCC.

3. Consultation

3.1.

3.2.

3.3.

A public consultation process informs the ACCC’s assessment of the likely public
benefits and detriments from the Consumer Code.

The ACCC invited submissions from a range of potentially interested parties including
energy companies, new energy tech providers, electrical installers, consumer
advocacy and representative groups, BNPL providers and relevant regulatory bodies.®

The ACCC received 22 submissions from interested parties in relation to the
application. A brief summary of submissions is below:

New Energy Tech products and services are commonly also referred to in the industry as BTM products and services.
For further information, please see: https://www.accc.gov.au/public-registers/authorisations-and-notifications-

registers/authorisations-register/clean-energy-council-limited-revocation-and-substitution-a91495-a91496

A list of the parties consulted and the public submissions received is available from the ACCC’s public register at

Www.accc.gov.au/authorisationsregister.
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a) The majority of submissions were in support of the intention of the Consumer
Code, in improving business standards across the industry and increasing
consumer protections.

b) A number of submissions raised concerns that some of the commitments
required of signatories under the Consumer Code were too broad and lacked
specificity. Some retailers were concerned it would be unclear what they were
required to do in order to comply with some of the provisions of the Consumer
Code.

c) A number of submissions raised concerns regarding the ability of the Consumer
Code to be effective and deliver the intended outcomes, particularly if the CEC
was appointed the administrator of the Consumer Code. This view appears to
have been based on previous experience with the CEC’s administration of the
Solar Code. This issue is further discussed at paragraphs 4.22 to 4.32.

d)  Submissions from BNPL arrangement providers opposed the commitment
required of signatories in relation to the offer of deferred payment arrangements
with New Energy Tech products and services. The effect of the commitment
under section 24 of the Consumer Code is that signatories are prevented from
offering BNPL arrangements and BNPL providers are essentially excluded. The
BNPL providers submit that this exclusion is anti-competitive and not a
proportionate response to the consumer protection concerns underlying the
exclusion.

e)  Submissions from consumer associations generally supported the commitments
required of signatories in the Consumer Code, including strongly supporting the
requirement in relation to the offer of deferred payment arrangements. Some
submissions also called for the Consumer Code to go further to ban all
unsolicited sales.

Public submissions by the Applicants and interested parties are on the Public Register
for this matter.

4. ACCC assessment

4.1.

4.2.

4.3.

The ACCC’s assessment of the Consumer Code is carried out in accordance with the
relevant authorisation test contained in the Act.

The Applicants have sought authorisation for the Proposed Conduct that would or
might involve a cartel provision within the meaning of Division 1 of Part IV of the Act, or
may substantially lessen competition within the meaning of sections 45 and 46 of the
Act, or may constitute exclusive dealing within the meaning of section 47 of the Act.
Consistent with subsection 90(7) and 90(8) of the Act, the ACCC must not grant
authorisation unless it is satisfied, in all the circumstances, that the conduct would
result or be likely to result in a benefit to the public, and the benefit would outweigh the
detriment to the public that would be likely to result (authorisation test).

To assist with the assessment of the Consumer Code, the ACCC considers:

a) therelevant areas of competition likely to be affected by the implementation of
the Consumer Code are the supply of:

i. different types of New Energy Tech products and services, and



ANA.001.001.0285

ii. financial products, including particularly deferred payment arrangements,
offered with New Energy Tech products and services,

b)  that the likely future without the Consumer Code is that suppliers of New Energy
Tech products and services will be free to engage in sales practices and
interactions with consumers provided they comply with relevant laws and
regulations. Without the Consumer Code, the Solar Code will continue to apply
to signatories to that code who supply solar PV products and services.

Public benefits

4.4,

4.5.

4.6.

4.7.

The Act does not define what constitutes a public benefit. The ACCC adopts a broad
approach. This is consistent with the Australian Competition Tribunal (the Tribunal)
which has stated that the term should be given its widest possible meaning, and
includes:

...anything of value to the community generally, any contribution to the aims pursued
by society including as one of its principal elements ... the achievement of the
economic goals of efficiency and progress. °

The Applicants submit that the Consumer Code is likely to result in public benefits in
the form of:

a) providing consumers with clear, accurate and relevant information to help them
make informed choices

b)  encouraging consumers to be aware of their rights under the law and the
Consumer Code

c) ensuring that signatory sales practices are responsible

d) ensuring that products, systems, services and documentation provided under the
Consumer Code are suitable and fit for purpose

e)  supporting staff training and work processes that ensure that signatories comply
with the law and the Consumer Code, and

f) ensuring that signatories will be responsive to consumer needs and take prompt,
appropriate action if customers make a complaint.

Specifically in relation to the commitment restricting the offer of deferred payment
arrangements, the Applicants submit that adoption of the Consumer Code will offer
public benefits through the protections provided by regulation under the NCCPA and
the NCC.

The ACCC has considered the following public benefits:

a) reduced information asymmetry and enhanced consumer ability to make
informed choices that better suit their needs

b) increased consumer protections arising from key commitments by signatories
beyond what is currently explicitly required by the law, and

c) increased consumer protections from the requirement that finance arrangements
meet certain regulatory obligations.

9  Queensland Co-operative Milling Association Ltd (1976) ATPR 40-012 at 17,242; cited with approval in Re 7-Eleven Stores
(1994) ATPR 41-357 at 42,677.
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Reduced information asymmetry and enhanced consumer ability to make
informed choices that better suit their needs

4.8. The ACCC considers that adoption of the Consumer Code is likely to result in better
informed consumers, due to the various commitments agreed to by signatories. These
include:

a) Commitments to take positive actions with respect to advertising and promotion,
including:

i. using language that is accessible and that avoids industry jargon
(section 2. d))

ii. ensuring that any claims relating to performance or energy cost savings are
reasonably based and where available, based on reputable sources (section

2.9))

iii. advertising the total price as prominently as any component price (section 2.

h)

iv. ensuring that any disclaimers are clearly outlined and not buried in small
print (section 2. j))

v. be clear about any additional cost for finance or an alternative purchasing
arrangement when the cost is being recovered in the overall price (section 2.

m))

b) Commitments to educate consumers of their rights when undertaking direct
marketing, including:

i. advising consumers they can ask the sales person to leave or end the
contact at any time (section 3. a))

ii. provide the Consumer Information Product that explains the consumer
protection framework (section 3. f))

iii. avoiding high-pressure sales tactics (section 4)
c) Commitments to provide detailed information disclosures, including:
i. anitemised list of the New Energy Tech being supplied (section 8. b))

ii. information about how the New Energy Tech operates and how to operate it
(sections 8. c), d) and e))

iii. a site specific design plan and performance estimate for the New Energy
Tech (section 16. a))

iv. explanations of how to operate and maintain the New Energy Tech
(section 36)

4.9. The submissions received from interested parties support the benefits of the
Consumer Code in improving consumers’ understanding of New Energy Tech products
and services and their consumer protection rights. In particular, CALC and Uniting Vic.
Tas. made submissions regarding the complexity of energy markets, and how difficult,
confusing and risky it was for many consumers to make decisions about their energy
supply.
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4.10. The ACCC accepts that for complex products such as New Energy Tech, the initiatives

and commitments under the Consumer Code requiring additional information
disclosures are likely to result in public benefits. Where consumers are able to make
better and more informed purchasing decisions about the products or services that
best meet their needs there may also be some efficiency improvements.

Increased consumer protections from key commitments by signatories beyond
what is currently explicitly required by the law

4.11. The ACCC considers that adoption of the Consumer Code is likely to result in greater

4.12.

4.13.

consumer protections, as a result of the commitments adopted by signatories that are
beyond that which is currently explicitly required under current consumer protection
laws. These include:

a) taking extra care if the signatory becomes aware that the consumer may be
facing vulnerable circumstances (section 5)

b)  making product or service fit-for-purpose inquiries’, including:

i. asking about the potential consumer’s specific circumstances, needs and
expectations (section 6. a))

ii. ensuring that any offer of New Energy Tech is fit for purpose in light of the
consumer’s needs and expectations and recording a brief description of the
consumer’s circumstances, needs and expectations in quotes and contracts
(section 6. ¢))

c) providing site-specific installation designs or plans and site-specific performance
estimates (section 16)

d) facilitating any activation required for the use of products or services (section 32)

e) taking responsibility for sales agents, representatives, installers, subcontractors
etc. to ensure the accuracy of information provided and safety of installations
(section 57-59), and

f) improving complaints handling processes (section 53).

The ACCC considers that these commitments by signatories under the Consumer
Code are likely to result in public benefits by providing protections to reduce the
likelihood and degree of consumer harm that can arise from the kinds of practices
sought to be addressed by these provisions.

Some submissions from interested parties called for the Consumer Code to provide
further consumer protections by banning all unsolicited sales. As drafted, the Code
provides a level of protection by requiring signatories to provide information
disclosures up-front in the unsolicited interaction (including the Consumer Information
Products) and informing consumers of their rights as part of the interaction. The ACCC
invites further submissions on this issue.

Increased consumer protections from the requirement that finance
arrangements meet certain regulatory obligations

4.14.

The Applicants submit that consumers have been harmed by taking up unaffordable
unregulated finance leading to financial hardship and debt for vulnerable consumers.
The Applicants seek to address this issue under section 24 of the Consumer Code.
Section 24 requires that if a signatory is to offer New Energy Tech to a residential

9
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interest component, additional fees or an increased price, it will ensure that:
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a) this payment arrangement is offered through a credit provider licenced under the

NCCPA, and

b) this payment arrangement is regulated by the NCCPA and the NCC.

4.15. Section 24 effectively means that signatories to the Consumer Code are prevented

from offering BNPL arrangements'?, as these arrangements are not regulated under

the NCCPA and the NCC.

Buy now pay later (BNPL) arrangements

BNPL arrangements usually involve:

Consumer

1. Consumer buys and
receives goods or services
from a merchant

/

e acontract between a consumer and the BNPL provider
e a contract between the consumer and the merchant, and

e a contract between the provider and the merchant.

F 3. Consumer repays

the provider for their
purchase over time

AN

2. Provider pays the
Merchant merchant for the purchase
(minus merchant fees)

Buy now pay
later provider

BNPL providers usually charge merchants when consumers use a BNPL
arrangement (eg. through merchant fees) and some providers also charge
consumers for these arrangements (eg. accounting fees).

BNPL arrangements generally do not charge consumers interest, however, in
addition to the periodic payments required, consumers may also be charged an
upfront fee, periodic fixed fees and/or fees for missed payments.

4.16. The Applicants submit that this requirement will provide clear public benefits as this will

provide consumers with the following protections not applicable to BNPL

arrangements:

0 A reference to a BNPL arrangement in this document is a reference to a BNPL arrangement that is not regulated under the
NCCPA and the NCC. See also: Australian Securities and Investment Commission, ‘Report 600 — Review of buy now pay

later arrangements’ (November 2018) 6-7.



4.17.

4.18.

4.19.

4.20.

4.21.
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a) consumers will be provided with regulated information about the credit offer

b)  consumers will benefit from the obligation on credit providers to make a
responsible lending assessment under the NCCPA, and

c) consumers will be assured of the ability to take any complaint or dispute about
the credit product to an external dispute resolution scheme.

BNPL providers, Brighte and FlexiGroup, submit that consumer protections do exist for
BNPL arrangements and such arrangements are regulated by the Australian Securities
and Investment Commission (ASIC) through the ASIC Act 2001 (ASIC Act) and
ASIC’s new product intervention powers. As such, consumers utilising BNPL
arrangements have access to similar consumer protections as those products
regulated by the NCCPA. In addition, Brighte and FlexiGroup submit that BNPL
arrangements are an important financing option for purchases of New Energy Tech
products and services. For example, FlexiGroup estimate that it has provided finance
for the purchase of more than 180,000 solar installations, which represents about 10%
of all installed grid-connected solar systems in Australia.

In November 2018, ASIC released a report on BNPL arrangements.'! ASIC found that
the BNPL industry is rapidly growing and there is a diverse range of arrangements
available. ASIC noted that BNPL arrangements can create some risks for consumers if
they take on debt that they may have difficulty paying back. ASIC also found that some
providers take steps to help consumers make informed decisions about their
purchases and repayment, but in some instances more could be done. ASIC
considered that its proposed product intervention power should be extended to all
credit facilities, including BNPL arrangements, regulated under the ASIC Act. ASIC’s
product intervention powers have since come into force from April 2019.

The ACCC recognises that the protections available under the NCCPA and NCC are
likely to reduce harm to consumers from unsuitable and/or unregulated finance
arrangements.

However, this benefit is likely to be (at least partially) offset by a public detriment if
adoption of the Consumer Code will also result in preventing some consumers from
accessing finance arrangements that include appropriate safeguards, despite not
being regulated under the NCCPA and NCC. In some cases, such finance
arrangements may meet consumer needs and allow them to purchase New Energy
Tech products and services which could reduce their energy consumption, and
therefore provide savings over time.

The ACCC is therefore seeking submissions about the feasibility and desirability of
amendments to the Consumer Code that may allow for BNPL arrangements to be
offered if providers are able to demonstrate that they are properly regulated and offer
consumers adequate protections similar to those available under the NCCPA and
NCC.

Effective administration and enforcement of the Consumer Code

4.22.

Effective administration and enforcement of a voluntary code is crucial to the
realisation of the claimed public benefits under the code. However, key roles under the
Consumer Code are yet to be filled and the identity of the relevant appointees won’t be

1 Australian Securities and Investment Commission, ‘Report 600 — Review of buy now pay later arrangements’ (November
2018).
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4.24.

4.25.

4.26.

4.27.

4.28.

4.29.
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decided until after the Consumer Code comes into effect (should authorisation be
granted).

The Consumer Code is administered in accordance with the Memorandum of
Understanding, agreed to on 24 January 2019 by various members of the BTM
Working Group: ECA, ENA, PIAC, CEC, SEC, AEC and Renew (MOU).'? The MOU
specifies that the Consumer Code will be governed and administered by:*®

a) the Council, which must comprise representatives of key stakeholders including
industry associations and consumer bodies

b) the Steward, appointed by the Council to be the legal entity responsible for the
Code

c) the Code Administrator, appointed by the Council and responsible for day to day
administration of the Code, and

d) the Code Monitoring and Compliance Panel (the Panel) appointed by the
Council and comprising industry and consumer representatives and independent
persons with relevant expertise.

None of the Council, Steward, Code Administrator or the Panel positions have been
filled.

A number of submissions raised concerns regarding the CEC’s ability to effectively
administer the Consumer Code, should it be appointed to the role. This concern
appears to be largely based on the experiences of those interested parties with the
CEC as the administrator of the Solar Code.

The ACCC expresses no view on the concerns raised in these submissions but notes
that they are available on the ACCC’s Public Register, and it will be open to Council
members to consider them when deciding who to appoint as Code Administrator.

Irrespective of whether the CEC is ultimately appointed Code Administrator, a key
determinant of effective administration is a robust system of checks and balances
within the Consumer Code rules, and the criteria to be used for appointing the Code
Administrator.

The ACCC considers that the Consumer Code sufficiently outlines the roles and
responsibilities of the Code Administrator and provides for a process to ensure the
Code Administrator is qualified and performing its duties appropriately.4

Under the MOU, the Chair of the Council must be a person of high standing and with
an extensive understanding of consumer protection issues. They must be able to
demonstrate that they are capable of reflecting the viewpoints and concerns of
consumers, have expertise in consumer affairs and the confidence of consumers,
consumer organisations, industry and other key stakeholders and have knowledge of
the industry and the issues involved in the Consumer Code. The Chair of the Council

2 Application for ACCC Authorisation - New Energy Tech Consumer Code (April 2019), Attachment C — The Consumer Code
Journey, Attachment B — Memorandum of Understanding — Governance.

3 Application for ACCC Authorisation - New Energy Tech Consumer Code (April 2019), Attachment B — Draft for ACCC —
New Energy Tech Consumer Code, Annexure — Code Administration, section 2.

The Administrator’s duties are clearly set out in the Consumer Code, Annexure — Code Administration and include

assessing membership applications, annually reviewing the fees payable by signatories, determining whether to grant
exemptions to provisions of the Consumer Code, monitoring compliance with the Consumer Code (including through
investigating complaints, conducting audits and analysing repeat offences), and determining remedial actions or sanctions
for Consumer Code breaches.

12



ANA.001.001.0291

will appoint the Council members, whom will then appoint the Code Administrator after
agreeing appropriate criteria. The Code Administrator will be subject to an initial review
after 12 months into the three-year term.

4.30. In addition, the Code Administrator is required to consider specific matters when
assessing applications from those wishing to become a signatory to the Consumer
Code. Further, decisions made by the Code Administrator requiring a signatory to
rectify a breach are reviewable by the Panel if the signatory requests such a review.
Also, matters of expulsion or suspension are to be referred by the Code Administrator
to the Panel for decision. The Panel is required to publish on-line an annual report
about the Consumer Code’s operation, including information about each finding of
breach and the remedial action or sanction imposed on the relevant signatory. As
such, the ACCC considers it is unlikely that the Code Administrator will be able to
inappropriately refuse membership or impose improper sanctions on signatories.

4.31. The Consumer Code also provides for three-yearly independent reviews of its
governance framework, including by seeking the views of stakeholders and revising
the Consumer Code in light of that review.

4.32. On balance, the ACCC is satisfied that the Consumer Code has sufficient mechanisms
in place to ensure its effective administration and enforcement and that it is not critical
for the identity of the Code Administrator (or the other key roles identified above) to be
known before the ACCC issues a final determination on this authorisation application.

ACCC conclusion on public benefit

4.33. The ACCC considers that adoption of the Consumer Code is likely to result in the
following public benefits:

e The commitments by signatories to provide additional information disclosures
reduces information asymmetry. Consumers are more likely to be better informed
and better placed to make purchasing decisions better suited to their needs, and

« Key commitments by signatories to take proactive steps to ensure products and
services are fit for purpose will increase consumer protection beyond what is
required under the law. Recording a description of the customers’ circumstances
and purchase will also make it easier for any consumer guarantees claims to be
made under the ACL if product or service failures occur.

4.34. The ACCC notes that the Consumer Code does not supersede existing legal
consumer protections (i.e. it is additional to existing protections).

4.35. The ACCC is satisfied that provisions in the Consumer Code provide mechanisms to
ensure its effective administration and enforcement.

Public detriments

4.36. The Act does not define what constitutes a public detriment. The ACCC adopts a
broad approach. This is consistent with the Tribunal which has defined it as:

...any impairment to the community generally, any harm or damage to the aims
pursued by the society including as one of its principal elements the achievement of
the goal of economic efficiency.®

15 Re 7-Eleven Stores (1994) ATPR 41-357 at 42,683.
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The ACCC has considered the following public detriments:

e Alessening of competition in the supply of New Energy Tech products and
services.

o A lessening of competition in the supply of finance arrangements between finance
providers, and a lessening of consumer choice, due to the exclusion of BNPL
providers.

Reduction in competition between suppliers of New Energy Tech products and
services unlikely

Increased cost of supply for signatories may raise barriers to entry

4.38.

4.39.

4.40.

The Applicants recognise that signatories to the Consumer Code are likely to face
additional costs as a result of signing on to the Consumer Code, including:

a) administration fees charged to signatories by the Code Administrator, and

b) added costs incurred in order to comply with the commitments and higher
standards required under the Consumer Code, including increased operating
costs for training, documentation, disclosures and consumer protection
provisions.

The ACCC considers that costs arising from the additional disclosure commitments
and consumer protections, are likely to reflect a corresponding increase in the quality
of the goods and services supplied, for example as a result of the additional product
information disclosures and requirement for the signatory to provide site design and
development plans.

In relation to the compliance costs for signatories directly resulting from the Consumer
Code’s implementation and administration, the ACCC considers that the compliance
requirements imposed are necessary in order for the Consumer Code to be effective.
The ACCC notes that it is currently unclear what the fees for the Consumer Code will
be and agrees with Tesla’s submission that these will need to be clearly articulated.

Expulsions and denied membership to the Consumer Code as a barrier to entry

4.41.

4.42.

4.43.

Membership to the Consumer Code may provide an advantage to suppliers of New
Energy Tech products and services over those that choose not to become members
because consumers may perceive that signatories uphold better business practices
and offer greater consumer protections than non-signatories. This advantage may be
further increased if governments link supplier access to rebate or incentive schemes,
or government tenders to membership of the Consumer Code. The ACCC notes it is a
matter for governments to determine the appropriate eligibility criteria for their
programs.

This may make Consumer Code signatories more attractive to consumers than non-
signatory suppliers of New Energy Tech products and services. If signatories are
inappropriately expelled or suppliers are not accepted as signatories this may impact
on their ability to compete to provide New Energy Tech products and services.

The ACCC considers the Consumer Code administrative framework under the MOU
contains sufficient rules, checks and balances to ensure that the Administrator and the
Panel will be sufficiently qualified and will appropriately assess applications for
membership and the level of sanctions against signatories for non-compliance.

14
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Reduced consumer choice for finance arrangements

4.44.

4.45.

As noted in paragraph 4.14, BNPL arrangements are excluded as a financing option
for the purchase of New Energy Tech products and services supplied by signatories to
the Consumer Code. For example, Brighte and FlexiGroup submit that their BNPL
arrangements have assisted a large number of consumers by providing finance to
assist with the purchase of solar installations.

As already noted, the ACCC recognises that there is some detriment from preventing
some consumers from accessing finance arrangements that include appropriate
consumer safeguards and information requirements, despite not being regulated under
the NCCPA and NCC, and invites further submissions on this issue.

ACCC conclusion on public detriment

4.46.

The ACCC considers that adoption of the Consumer Code is unlikely to result in a
reduction of competition between suppliers of New Energy Tech products and
services. There are appropriate safeguards in place to ensure that signatories will not
be inappropriately excluded or expelled.

Balance of public benefit and detriment

4.47.

4.48.

4.49.

The ACCC considers that adoption of the Consumer Code is likely to result in
significant public benefits in the form of:

e Reduced information asymmetry

e Increased consumer protections.

The ACCC considers that adoption of the Consumer Code is unlikely to result in public
detriment from a lessening of competition in the supply of New Energy Tech products
and services.

The ACCC is seeking submissions about the feasibility and desirability of amendments
to the Consumer Code that may allow for BNPL arrangements to be offered if
providers are able to demonstrate that they are properly regulated and offer
consumers adequate protections similar to those available under the NCCPA and
NCC.

Length of authorisation

4.50.

4.51.
4.52.

The Act allows the ACCC to grant authorisation for a limited period of time.® This
enables the ACCC to be in a position to be satisfied that the likely public benefits will
outweigh the detriment for the period of authorisation. It also enables the ACCC to
review the authorisation, and the public benefits and detriments that have resulted,
after an appropriate period.

In this instance, the Applicants seek authorisation for five years.

The ACCC considers this period is appropriate given the evolving nature of the New
Energy Tech Sector and the need to test the effectiveness of the administration
arrangements and any sanctions taken under the Consumer Code during that period.

16 Subsection 91(1)
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5. Draft determination

The application

5.1. On 30 April 2019, the Applicants lodged application AA1000439 with the ACCC,
seeking authorisation under subsection 88(1) of the Act.

5.2. The Applicants seek authorisation for the Consumer Code. Subsection 90A(1) of the
Act requires that before determining an application for authorisation, the ACCC shall
prepare a draft determination.

The authorisation test

5.3. Under subsections 90(7) and 90(8) of the Act, the ACCC must not grant authorisation
unless it is satisfied in all the circumstances that the Proposed Conduct is likely to
result in a benefit to the public and the benefit would outweigh the detriment to the
public that would be likely to result from the Proposed Conduct.

5.4. For the reasons outlined in this draft determination, the ACCC is satisfied, in all the
circumstances, that the Proposed Conduct would be likely to result in a benefit to the
public and the benefit to the public would outweigh the detriment to the public that
would result or be likely to result from the Proposed Conduct, including any lessening
of competition.

5.5. Accordingly, the ACCC proposes to grant authorisation.

Conduct which the ACCC proposes to authorise

5.6. The ACCC proposes to grant authorisation AA1000439 to enable the Applicants and
future signatories to the Consumer Code!’ to agree, sign up to and comply with (give
effect to) provisions of the Consumer Code:

a) according to which signatories will commit to abide by minimum standards of
good practice as set out in the Consumer Code, which intended to cover all
aspects of the customer experience

b)  for monitoring and sanctioning non-compliance, where the Code Administrator
has powers requiring a signatory to rectify issues giving rise to a breach of the
Consumer Code, and, where there is serious non-compliance, the Code
Administrator may propose to the Code Monitoring and Compliance Panel that
the signatory should be suspended or expelled, and

C)  requiring signatories to only offer deferred payment arrangements that are
regulated by the NCCPA and NCC and provided by credit providers licensed
under the NCCPA.

5.7. This conduct may involve a cartel provision within the meaning of Division 1 of Part IV
of the Act, or may substantially lessen competition within the meaning of sections 45 or
46 of the Act, or may constitute exclusive dealing within the meaning of section 47 of
the Act.

5.8. This authorisation is limited to the conduct described in paragraph 5.6 above (that is
merely agreeing, signing up to and complying with (giving effect to) those provisions of

17 Pursuant to section 88(2) of the Act.
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the Consumer Code). The authorisation does not extend to any other conduct,
particularly any other conduct that may contravene section 46 or other provisions of
Part IV of the Act.

5.9. The ACCC proposes to grant authorisation AA1000439 for five years.

5.10. The proposed authorisation is in respect of the Consumer Code as it stands at the time
of authorisation is granted, a copy of which is annexed to the draft determination. Any
changes to the Consumer Code during the term of the proposed authorisation would
not be covered by the proposed authorisation.

6. Next steps
6.1. The ACCC now invites submissions in response to this draft determination. In addition,

consistent with section 90A of the Act, the Applicants or an interested party may
request that the ACCC hold a conference to discuss the draft determination.
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Annexure — New Energy Tech Consumer Code
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Attachment B - New Energy Tech Consumer Code
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Part A - Overview

Scope

This New Energy Tech Consumer Code (“the Code”) sets good practice standards for providing Residential and
Small Business Customers with New Energy Tech products, systems and services. We may extend these
protections to other customers if we expressly include this in the contract. New Energy Tech is defined in Part C
of the Code to include such things as solar photovoltaic systems, wind turbines, energy storage systems,
managing a customer’s energy usage and electric vehicle charging services but does not include some simple,
low cost, standard New Energy Tech.

The intention of this Code is to raise standards of consumer protection in the sector, to strengthen consumer
confidence in New Energy Tech and to encourage innovation and the development of choice for consumers.

Providers who have been accepted by the Administrator as Code Signatories (referred to as “we” and “our”) are
bound to comply with this Code. Customers protected by this Code are referred to as “you” and “your”.

The Code includes:
e Part A that provides an overview of the key commitments we make to you
e  Part B that sets out our required practices in detail
e  Part C that defines key terms (which are Capitalised in the Code) and

e an Annexure setting out how the Code is administered, monitored and enforced, including our
obligations to the Administrator and the Code Monitoring and Compliance Panel (“The Panel”).

The Code operates alongside a range of existing legal and regulatory protections. Generally, it does not repeat
these protections except as needed to provide you with a complete understanding of what to expect from us.

Key Commitments

The key commitments made under this Code are to:

a) Provide you with clear, accurate and relevant information to help you make informed choices

b) Encourage you to be aware of your rights under the law and the Code

c) Ensure that our sales practices are responsible

d) Ensure that products, systems, services and documentation provided under the Code are suitable

and fit for purpose

e) Support staff training and work processes that ensure that we comply with the law and the Code
f) Ensure that we will be responsive to your needs and take prompt, appropriate action if you make
a complaint.

Attachment B - Draft for ACCC — New Energy Tech Consumer Code April 2019 Page 2
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The Code aims to cover the main steps of your ‘customer journey’ as illustrated below.
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fair. ,
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User information
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Part B — Our required practices

Advertising and promotion

2. Our advertisements and other promotional material will not include any
false or misleading claims about us or our New Energy Tech. In
particular, our advertisements and promotional material will:

a) ensure all relevant incentive schemes (government and non-
government) are honestly and accurately represented

b) not misrepresent our association with government or falsely claim
to be part of a government scheme

c) not make any false or misleading claims about the price, value, quality, capacity, output or other
performance characteristic of our New Energy Tech, for example, through selective advertising,
exaggeration or misleading focus on one or a few aspects only of the New Energy Tech

d) use language that is accessible and that avoids industry jargon

e) not make any misleading claims about the place of origin (manufacture and assembly) of our
products

f) not mislead you about the impact our New Energy Tech will have on your energy usage or costs

g) ensure that any claims relating to performance and energy cost savings of our New Energy Tech

are reasonably based and where available, based on reputable sources

h) advertise the total price for our New Energy Tech as prominently as we advertise any component

of the price

i) provide information that is specific to the state or region in which the promotional activity takes
place

j) ensure that any disclaimers are clearly outlined and not buried in small print

k) only include a statement, promise, prediction or opinion if it is reasonably based

) not include information that is no longer current, for example, quote an offer or financial

incentive that is no longer available

m) be clear about any additional cost for finance or an alternative purchasing arrangement for New
Energy Tech when the cost is being recovered in the overall price (e.g. where the price of
financed New Energy Tech is greater than the price that would apply if immediate payment is
made).

Attachment B - Draft for ACCC — New Energy Tech Consumer Code April 2019 Page 5
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Direct marketing and sales

3. When marketing directly to you, including through a sales agent (as well
as meeting the requirements in paragraph 2):

a) we will explain up-front the purpose of any un-requested
(“unsolicited”) contact by us, in person or by telephone and advise
that you can ask us to leave or end the contact at any time

b) we will leave your premises or end the contact immediately if you
ask us to do so

c) we will show you our company-issued identification if an unsolicited contact is in person

d) any interactive internet marketing channel that we use will clearly identify for you the company
whose New Energy Tech is being promoted

e) we will provide you with the address of our local office or showroom, an email or other electronic
address and a telephone number where any queries can be answered

f) we will provide you with the Administrator approved Consumer Information Product that
explains the consumer protection framework that applies under legislation and this Code and
sets out other key information. The information may be provided to you in electronic format,
however if you request, we will provide you the information in hard copy.

4, We will adhere to responsible marketing practices at all times and avoid high-pressure sales tactics that
may induce you to make hasty or uninformed decisions about the New Energy Tech you are considering.
High-pressure sales tactics include (for example):

a) seeking to sell to you if you are unlikely to be able to understand our information and/or our
contract (e.g. due to English language difficulties, age, learning difficulties, mental illness or
physical disability)

b) offering discounts for agreeing to provide testimonials and/or referrals
c) claiming special discounts (eg. “community” or bulk-buy discounts) apply, if they don’t
d) applying psychological pressure to persuade you to make a quick purchase decision (eg. by

unfairly appealing to your emotions)

e) employing badgering techniques, such as revisiting your premises uninvited or making frequent
telephone calls, to pressure you into signing a contract

f) other conduct that the Administrator may reasonably identify as high-pressure sales tactics.

5. Throughout our dealings with you, we will take extra care if we become aware that you may be facing
vulnerable circumstances (eg. illness, impairment, a victim of abuse, financial stress).
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Fit for purpose inquiry L
6. As appropriate to the nature, complexity and cost of the new Energy Tech
you are considering, we will support you in making a fit-for-purpose Q Q

choice including:

a) ask you about your specific circumstances, needs and
expectations. This includes the extent to which you plan to use
our New Energy Tech to supplement or improve the efficiency of
energy use while connected to an Energy Network or be isolated
from the Energy Network (also known as “off-grid”) or your
expected outcomes from participating in forms of New Energy
Tech supply such as virtual power plants or other energy markets.

RN
<KL

b) enquiring about any need you may have for energy for medical or life-support equipment or
services and ensure that our New Energy Tech is suitable for this purpose and that you are made
aware of any additional or increased risks.

c) ensuring that any offer of New Energy Tech is fit for purpose in light of your circumstances, needs
and expectations as you have described them to us (unless we clearly explain to you orally and in
writing that it is not fit for that purpose). We will include a brief description of your
circumstances, needs and expectations in our quotes and contracts. Where we offer you a New
Energy Tech that is intended to work in conjunction with other New Energy Tech that you already
have or are obtaining, we will ensure that our offer is compatible with that other New Energy
Tech and confirm this in writing in your quote and contract.

7. If you advise us that you are considering operating off the Energy Network, we will provide you with a
copy of the Administrator-approved Consumer Information Product that sets out Energy Networks
Australia’s Off-Grid Principles.

Quote - general requirements
8. We will provide you with a written quote that sets out:

a) our full name, Australian Business Number (if relevant) and Quoramion
physical address, an email or other electronic address and a
telephone number where any queries can be answered

b) an itemised list of the New Energy Tech to be supplied, including
relevant specifications. For products and systems, this will
include the manufacturer, model, year, quantities, configuration
and performance specifications. For services, this will include
the nature and purpose of the services, whether the services are
ongoing, scheduled (and if so what frequency) or responsive to
your request, the duration of the service commitment and
whether the services will be provided remotely or at your premises

c) information about how the New Energy Tech operates

d) information about any responsibilities you have to facilitate the operation of the New Energy
Tech including maintenance and access issues

e) information about product, system or service limitations that are likely to be relevant to you (eg.
where a battery does not provide a back-up facility)
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ANA.001.001.0304

a performance estimate for the New Energy Tech to be supplied, which will be reasonably based,
where available rely on reputable sources and comply with any relevant Administrator guidance

where our offer is for a New Energy Tech product or system to be connected to the Energy
Network, information that your energy supply contract may change as a consequence of
purchasing the New Energy Tech and that it is your responsibility to contact your Energy Supplier
to find out about this and whether there are any restrictions to your ability to interact with the
Energy Network

our timeframe for supplying and installing products and systems or commencing services to be
provided to you (if there are circumstances that are out of our control that may cause delay, we
will identify this)

our business terms including the method of making payments

details of any guarantees and warranties that apply. We will specify:

i.  that your rights under your contractual warranty are in addition to the consumer
guarantees under the Australian Consumer Law and that these are not excluded or
replaced by your contract

ii.  the specific details of the guarantee or warranty and how it applies to you
iii. for a New Energy Tech product or system - the name and contact details of our supplier in
case you want to pursue your consumer guarantee rights under the Australian Consumer

Law against that supplier or if for any reason you are unable to contact us.

for a New Energy Tech product or system, information about its expected life and what is
involved in disposing of it at the end of its life

information about the portability of the proposed New Energy Tech

information about the term of any applicable ongoing agreement and any provisions that may
impact on your existing relationship with an Energy Supplier

if the quote is for an installation on a strata title property and requires the approval of the
Owners Corporation — the need for you to obtain that written approval and provide it to us
before you sign the contract with us

your cooling-off and termination rights (if applicable) under the Australian Consumer Law
(including the right to terminate a sales agreement within 10 business days if the sale resulted

from an unsolicited contact) and this Code

any licenses, accreditation or certification that we hold that are needed to fulfil the offer we are
making to you

that we are bound by this Code

the Administrator-approved Consumer Information Product that explains the benefits of the
Code for our Customers and any other important information as applicable.
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Quote - financial disclosure

10.

11.

12.

13.

14.

15.

Our quote to you will specify the deposit payable (if any) and the total price of all offered New Energy
Tech including any taxes that apply. We will specify the period of time our pricing is valid for (which will
be at least 10 business days).

Where our offer is of a Power Purchase Agreement, our quote will specify:

a) the energy pricing and all associated fees and charges, any rights we have to change any of these
and the notice we will provide of any price change

b) a reasonable estimate of the aggregate amount payable over the agreement’s term based on a
stated, reasonable estimate of your energy consumption, including the basis of the calculation
and, if applicable, the energy you will export to the Energy Network

c) a clear statement that you must pay the stated energy prices for the term of the contract and
that this amount may not reflect or be competitive with available prices for energy from the
Energy Network.

Our quote to you will specify site conditions and circumstances beyond our control that may result in
extra chargeable work not covered by the quote (eg. fees for meter exchange/re-configuration, repairs
to existing faults, and changing dedicated off-peak control devices if required).

Our quote to you will specify the total value of any discounts, regulatory certificates, incentives or
rebates (government and non-government) or government relief schemes and how and when these
may or may not apply.

Where we offer New Energy Tech services and periodic or intermittent charges apply, our quote will
specify the amount or method of calculation, any rights we have to vary charges during the term of the
contract and the frequency of bills. For example, if there will be charges for software upgrades, we will
aim to provide reasonable certainty as to the cost that you will incur.

If we make a claim that you are likely to achieve a favourable return on your investment, we will include
in our quote a return on investment calculation that is based on reasonable assumptions and where
available from reputable sources. Our quote will set out our assumptions including:

a) system design, performance and output
b) government and non-government financial incentives
c) energy prices and usage

d) financing costs (if applicable)

e) maintenance costs
f) end-of-life costs
g) any other relevant factors.

We will also clearly state that our calculation is an estimate only and that if our assumptions prove not
to be correct you may not achieve the estimated return.

If our offer involves us making payments to you (for example, for energy purchased from you), we will
clearly specify how payments will be determined, any rights that we have to change the basis on which
payments will be calculated and the frequency with which payments will be made.
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Quote — design

16.  If the quote includes New Energy Tech that requires custom configuration or specification and/or
physical installation by us or a competent or qualified installer, we will:

a) include as part of the quote:

i. asite-specific installation design or plan (a sketch or diagram is acceptable) including any
configuration or positioning issues and how the New Energy Tech will integrate with other
New Energy Tech you may have

ii.  asite-specific performance estimate for the New Energy Tech.

b) before we enter into a contract to provide New Energy Tech to you, complete a site-specific
installation design or plan and site-specific performance estimate (both must meet the
requirements of paragraph 16a)) for a non-refundable agreed fee, with no obligation on you to
proceed to contract with us

c) we can provide a site-specific installation design or plan and site-specific performance estimate
(both of which will meet the requirements of paragraph 16a)) as an initial deliverable of the
contract if:

i.  we do so before the expiry of your cooling-off period (if applicable)
ii.  we provide you with a full refund, if within 10 business days of receiving the site-specific

installation design or plan and performance estimate you notify us that you do not accept
these.

Quote - connections

17. If our quote is for a New Energy Tech that requires approval from your Energy Supplier for connection to
the Energy Network and/ or reconfiguration of your meter, we will also include in our quote:

a) an offer to arrange this on your behalf and what, if any, charge we will make for doing this

b) an explanation of the steps that need to be taken to obtain approval and/ or reconfiguration of
your meter and the relevant paperwork that must be completed and submitted prior to
installation

c) a statement that your Energy Supplier may impose a charge for connection to the Energy

Network and/or reconfiguring your meter and may change your existing energy pricing
d) a statement that we will support you through these steps if you decide to obtain Energy Network

connection approval yourself and whether there will be any non-refundable charge for this
assistance.
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Contracts

18.  If you accept our quote and agree to purchase our New Energy Tech, we
will provide you with a written contract that is clear, uses plain language
and is in legible print.

19.  Your contract will meet the same requirements as for a quote (and may do
this by attaching the quote with any amendments that are necessary). In
addition:

a) your contract will include our undertaking to you to comply with
the Code

b) your contract will provide you with a standard minimum supplier’s
warranty period on the operation and performance of the New
Energy Tech including workmanship. The period will meet or exceed the period set from time to
time by the Administrator, in consultation with stakeholders, for the particular New Energy Tech

c) your contract will include information about how to make a complaint and the complaint
resolution process including your right to access an external dispute resolution scheme (where
applicable), to take a complaint to the Administrator and to take a complaint to a government
regulator and

d) at the time we provide your contract to you, we will also provide you with any relevant
Administrator-approved Consumer Information Product. We may give these to you
electronically, but if requested, we will provide them in hard copy.

20.  We will not offer you a contract that involves requiring you to purchase energy or services from another
supplier (called “third line forcing”), except where this is permitted by the Competition and Consumer
Act 2010 (Cth) and we have made this clear to you.

21.  We will explain the contract to you prior to you entering into the agreement. In particular:

a) we will draw your attention to any particular requirements of the contract that may cause
confusion or disagreement (e.g. where additional fees may arise, early termination fees, end of
contract payments or any difference between a verbal quote and the final price)

b) we will clearly explain the process for the payment and trade of any government or regulatory
certificates, and of any relevant trading facility and any limitations

c) we will advise you that your Energy Supply contract may change as a result of purchasing the
New Energy Tech and that it is your responsibility to contact your Energy Supplier to check what
new pricing may be applied and, after installation of the New Energy Tech, to confirm that the
agreed pricing has been applied.

22.  Both of us will sign the contract and any amendments. Equivalent methods of legal agreement other

than physically signing a written contract in person are also permitted (for example, electronic
acceptance).
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Payment and finance

23.  We will issue you with a receipt for any deposit or other
payment you make under the contract.

24.  We may offer you New Energy Tech with a deferred
payment arrangement as an alternative to upfront payment
upon delivery or installation. If you are a Residential
Customer and this deferred payment arrangement includes
an interest component, additional fees or an increased
price (see paragraph 2.m)), we will ensure that:

a) this payment arrangement is offered through a
credit provider (whether ourselves or a third party)
licenced under the National Consumer Credit Protection Act (2009) (Cth) (“NCCCPA”)

b) the deferred payment arrangement is regulated by the NCCPA and the National Consumer Code
(“NCC”)

c) the term of the deferred payment contract or lease is no longer than the expected life of the
product or system

d) ensure that you receive the following clear and accurate information:

i.  the name of the licensed credit provider to whom you will be contracted for the
arrangement

ii.  aclear statement that the deferred payment arrangement is a voluntary finance option

iii. the proposed total cost under the deferred payment arrangement compared with the cost
of that same New Energy Tech product, system or service if you were to purchase it
outright on that day

iv.  the disclosures required under the NCC, including in relation to fees and charges

v.  whether at the conclusion of the deferred payment arrangement
®* you own any elements of the New Energy Tech or

* you have any entitlement to any ongoing services or pricing and/or

® you have the option to purchase any elements of the new Energy Tech and if so
relevant details, including any associated costs and

vi.  astatement that questions and complaints about the payment arrangement should be
directed to the licensed credit provider with whom you will be contracted.

25.  Paragraph 24 does not apply if the finance is provided by a government body.

26.  Paragraph 24 does not apply if we offer you, as an alternative to full payment on delivery or installation,
the opportunity to make progressive instalments to us over a period of not more than 6 months,
provided that the total amount to be paid by you does not include an interest component, additional

fees or an increased price (see paragraph 2.m)).

27.  Paragraph 24 does not apply if the Administrator is satisfied that the contract we offer you is a Power
Purchase Agreement and our contract includes a commitment to try and assist you if you notify us that
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you are experiencing financial hardship, including by advising you of any relevant government assistance
schemes and by offering you a payment plan.

28.  Where we are providing an ongoing service to you and the contract allows us to change the price that
we charge you, we will advise you as soon as practical and no later than five business days prior to the
price change taking effect.

29. If your contract requires us to make payments to you (whether by transfer of money or by offset to a
payment you make to us), we will make those payments on time in accordance with your contract. If
our payments to you are calculated using an undisclosed formula, we will ensure that our payment
calculation system is regularly audited by a registered company auditor to ensure that payments are
accurately calculated.

Delivery, installation and safety

30. We will arrange delivery and installation (if applicable) of New
Energy Tech you purchase from us within the timeframe
specified in your contract, unless any delay is because of
circumstances that were identified in your contract as outside
our control.

31.  If you purchase New Energy Tech that requires physical ‘
installation by us, we will ensure your safety and the safety of
our installers. We will install in accordance with all applicable
safety standards, manufacturer’s specifications, relevant Australian Standards, Energy Network
standards, any binding guidance issued by the Code Administrator and good industry practice, using an
installer that is trained, competent and where applicable, holds any required qualification or
certification to undertake the work.

Activation

32.  If you authorise us to obtain Energy Network connection approval on
your behalf for New Energy Tech, we will:

a) not install or commence the New Energy Tech until approval
is provided

b) provide you with a full refund if the relevant approvals are
not obtained

c) prepare and submit within a reasonable timeframe all
relevant documentation required by the Energy Supplier for
connection to the Energy Network and for reconfiguration of
your meter (if relevant)

d) respond within a reasonable timeframe to any additional compliance requests from the Energy
Supplier (for example, re-submitting incorrect paperwork), and consult with you if necessary

e) keep you informed of progress at each step, including any restrictions or limitations that may
adversely affect you.

33. If you take responsibility for obtaining Energy Network connection approval for New Energy Tech, we
supply to you, we will:
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a) clearly explain to you each step in the process for preparing and submitting the documentation
to the Energy Supplier

b) provide you with information as to where to find and how to complete and submit paper or on-
line forms

c) provide you with expected timeframes and any deadlines for each step of the process

d) advise you of contact details for queries or following up on progress

e) advise of any potential problems that may arise

f) provide you with a refund consistent with paragraph 47 if your application is rejected.

34.  If you take responsibility for obtaining Energy Network connection approval for New Energy Tech and
your application is rejected after you have signed a contract for that New Energy Tech, we will provide
you with a refund minus reasonable expenses incurred by us to the point of termination of the contract.

35.  If we supply you with New Energy Tech that needs another form of activation in order to provide you

with the intended benefit, we will explain to you the steps that need to be taken and who is responsible
for these. We will promptly fulfil our responsibilities and keep you informed of progress at each step.

Operating Information

/
36.  Prior to the activation of the New Energy Tech we are providing you, we /
will: .
a) provide you with comprehensive information for safe and USER GUIDE /
effective operation, maintenance and optimisation of your New LA
Energy Tech | s
b) explain to you any obligations that you may have to facilitate or
enable the New Energy Tech (for example, to maintain an internet connection that we are able to
access)
c) advise you how to use your New Energy Tech and/or assess the benefit you are deriving from

these. The advice will be appropriate to the New Energy Tech we are providing to you and will
involve at least one of the following:

i.  written instructions and a physical or electronically recorded demonstration (for example,
an instructional video)

ii.  providing you either with a measuring or monitoring device that connects to the New
Energy Tech or with continuous access to a remote monitoring service (in either case that
will facilitate accurate measurement of benefit that is based on objective standards
acceptable to the Administrator) together with written instructions as to how to use that
device or access that service or

iii. acommitment to provide you with regular reports that accurately quantify the benefit
that you are deriving and that meet any guidelines made by the Administrator in relation
to reporting of this kind (for example, in the case of a service that is designed to reduce
your energy bills by smart management of your energy consuming products).

The required information will vary depending on the specifics of the New Energy Tech but will meet the
Administrator’s requirements. The information may be provided to you in electronic format, hard copy
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or by web link or something similar. If you request, we will provide you the information in hard copy (in
which case, we will provide it at least quarterly, namely every three months).

Performance
37.  Our New Energy Tech will meet your reasonable expectations including but not limited to:

a) meeting your needs as explained to us (see paragraph 6), unless we have clearly explained to you
and confirmed in writing that those needs cannot be met

b) performing properly
c) reflecting any agreed contract and meeting the performance specifications outlined by us to you;

d) fulfilling any commitments we make to you (for example, to provide access to an accurate
monitoring service or regular reports that accurately quantify the benefit you are gaining)

e) New Energy Tech that utilises information and communications technology will be secure
f) all our services will be provided with due care and skill.

38. If we become aware that New Energy Tech that we have supplied to you is defective or unsafe, we will
promptly tell you and offer to fix the problem if this is possible or otherwise remove the product or

system from your premises and provide reasonable compensation to you.

39.  If we provide you with New Energy Tech that involves the use of equipment that you own, we will do so
in a way that is consistent with the equipment manufacturer’s instructions and warranty requirements.

Move from premises
40. If our contract with you includes a lock-in period and imposes fees if you terminate early, and
a) the services are not transferrable to another property
b) you sell or move from the property to which those services are being provided
c) the occupier of the property agrees to take over your contract
we will agree to the occupier of the property substituting for you under the contract and will not charge
you early termination fees, unless we have a reasonable basis for refusing to contract with the occupier
of your property.
Warranty claim
41.  We will respond promptly to any warranty claim by you and within a
reasonable timeframe implement warranty repairs and replacements, remedy
service issues or provide compensation.
42.  We will provide you with the name and contact details of our New Energy
Tech product or system supplier in case you want to pursue your consumer

guarantee rights under the Australian Consumer Law against that supplier or if

for any reason, you are unable to contact us. we-sheuldge-outofbusiness:
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In some circumstances, you may not be entitled to a consumer guarantee under Australian Consumer
Law, and in that case, you may not be entitled to a remedy, if the claim is due to something that:

a) someone else said or did (excluding our agents or employees) or

b) beyond human control that happened after the goods or services were supplied (for example, an
extreme weather event).

You are entitled to terminate your contract and we will provide you
with a full refund if:

a) your contract is for the supply of New Energy Tech that
requires physical installation

b) consistent with paragraph 16.b), we provide you with a site-
specific installation design or plan and site-specific
performance estimate as an initial deliverable under the
contract (rather than as part of our quote)

0000;

c) within 10 business days of receiving our site-specific installation design plan and performance
estimate you notify us that you do not accept these.

You are also entitled to terminate your contract and we will provide you with a full refund, if your
contract is for the supply of New Energy Tech that requires physical installation and either of the
following applies:

a) we propose to significantly change the New Energy Tech installation design from that previously
provided to you (whether provided in our quote or as a first deliverable under your contract) and
you are not willing to accept the change or

b) site conditions and circumstances beyond our control result in extra chargeable work not within
the contract price and we are not willing to bear those additional costs.

You are also entitled to terminate your contract for the supply of New Energy Tech, and we will provide
you with a full refund, if we fail to meet the timeframe specified in your contract for delivery and
installation (if applicable), or commencement of service of any New Energy Tech. This does not apply,
however, if the delay was because of circumstances that were identified in your contract as outside our
control.

If you take responsibility for obtaining Energy Network connection approvals and your application is
rejected after you have signed a contract with us (see para 34), you may terminate the contract and we
will provide you with a refund minus reasonable expenses incurred by us up to the time of the
termination.

We will terminate your contract and remove New Energy Tech that we supplied to you and return the
site to its former state, if:

a) you have a strata title property

b) you were required by law to obtain the Owners Corporation written consent before installing our
New Energy Tech

c) you entered into a contract with us to supply the New Energy Tech before obtaining that written
consent and
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d) the Owners Corporation subsequently refuses to give that consent.

We will provide a full refund and conduct the removal and restoration at our cost, unless:

e) we advised you of the need for written consent under paragraph 8.n) and
f) we have proceeded with the installation on your incorrect advice that yours is not a strata title
property.

Under the Australian Consumer Law, if the sale to you was unsolicited and you are a Residential
Customer, you will be given 10 business days after you sign a contract to cancel the contract without
penalty (the “cooling-off period”). If you wish to withdraw from a valid contract after the expiry of any
cooling-off period, we may apply our own policies regarding fees for cancellation, provided that we
specified them in the initial contract. For all Customers protected by this Code, we may only impose
cancellation or termination fees that are reasonable and related to the cost incurred by us.

Customer service

50. We will provide fair terms, clear communication and
maintain high standards of customer service at all times —
and respond courteously and promptly to any contact { ’ , \
from you and queries you may have about New Energy
Tech supplied by us to you. > - ‘
51. If we have an ongoing service relationship with you and ‘ .
we are aware that you may be facing vulnerable
circumstances (eg. illness, impairment, a victim of abuse,
financial stress or needing energy for medical or life-support equipment or services), we will take
additional care to respond promptly to any related issues arising from the use of our New Energy Tech.
Complaints
52.  If you are dissatisfied with a New Energy Tech we offered or supplied, you can
submit a complaint directly to us. A complaint may include, for example, any
expression of dissatisfaction with a New Energy Tech offered or provided, with
the sales process or salesperson, or with the complaints handling procedure
itself.
53.  We will handle your complaint in a way that is fair, timely and transparent.

This means that:

a) we will have information readily available for you and our staff about
how complaints may be made, how these are handled and available avenues to which you can
escalate your complaint if you are not satisfied with our response

b) we will acknowledge receipt of your complaint as soon as possible and tell you when we expect
to be able to respond to your complaint

c) we will log your complaint in a complaint’s register and promptly begin investigating the issues
d) we will aim to provide you with a response to your complaint within 15 business days of receipt

of your complaint. If we do not provide you with a final response by then, we will advise you
before 15 business days have passed and provide an update of progress;
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e) we will provide you with a final response to your complaint within 25 business days of receipt of
your complaint, unless we have both agreed to a further extension

f) if you are dissatisfied with our response to your complaint, we will provide you with contact
details for escalation options including any external dispute resolution (Ombudsman) scheme of
which we are a member, the State Consumer Affairs or Fair Trading body and the Administrator

g) we will maintain appropriate record keeping of complaints and their outcomes and steps that we
take to minimise similar complaints in the future.

Legal and privacy obligations

54.

55.

56.

We will comply with all local, state and federal

legislation, relevant Accreditation Guidelines, and A

regulations including but not limited to: )’ Ei
J

a) The Renewable Energy (Electricity) Act 2000
(Cth) which is supported by the Renewable LAW REGULATIONS STANDARDS
Energy (Electricity) Regulations 2001 (Cth)

b) The Do Not Call Register Act 2006 (Cth) and associated telemarketing standards including
permitted hours for contacting consumers

c) Australian Consumer Law
d) Respecting “Do Not Knock” and “No Hawkers” stickers.

Even if we are not bound by the Privacy Act 1988 (Cth), we will take reasonable steps to ensure the
safety of your personal information and we will only use your personal information:

a) for the purpose of providing you with a requested quote or carrying out our obligations under
your contract (as applicable)

b) for future marketing of other related New Energy Tech or providing you with information that
you might reasonable expect to receive from us or

c) to provide your personal information to a third party if you have given express permission for
this.

We will not provide you with marketing material unless we also provide a simple, easy way for you to
ask not to receive future direct marketing communications and include a clear, prominent opt-out
provision in each marketing communication.

Training

57.

58.

59.

We will train our sales agents, representatives, contractors and employees about our New Energy Tech
and their responsibilities under this Code, so that they can provide you with accurate information and
quality services.

We will ensure the safety of our installers, subcontractors and employees and demonstrate due
diligence in ensuring the safety of persons under our direct or indirect responsibility.

Our people will be competent, appropriately qualified and have completed the relevant safety training
modules (as specified by the relevant regulator or by the Administrator) appropriate to the work.
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Compliance with the Code

60.  We agree to comply with this Code as amended from time to time and any mandatory standards
published by the Administrator on the Code website that apply to New Energy Tech that we provide.
We will also ensure that our employees, contractors, agents, representatives and any other individuals
or businesses acting on our behalf do likewise. This includes third parties we engage to undertake direct
marketing and sales for us.

61.  We will be responsible for all actions governed by this Code, whether taken by our employees,
contractors, agents, representatives or any other individuals or businesses acting on our behalf. This
includes third parties we engage to undertake direct marketing for us or who we engage to install
products or systems we provide to you or to deliver services to you.
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Part C — Definitions

The definitions for terms used in this Code are as follows.

Administrator is the organisation with responsibility for administering the Code as set out in the Annexure —
Code Administration.

Australian Consumer Law — Schedule 2 to the Competition and Consumer Act 2010 (Commonwealth).
Business day — A day that is not a Saturday, Sunday or public holiday in the relevant location in Australia.

Customer — A potential or existing Residential Customer or Small Business Customer. The term also includes
other customers if their contract expressly includes that this Code applies.

Consumer Information Product — consumer information (hardcopy, web-based, electronic, etc) that is approved

by the Administrator to provide independent information to assist a customer or potential customer to make

informed choices about New Energy Tech.

Energy Network — Any of Australia’s principal energy transmission and distribution networks (including South

West Interconnected System, North West Interconnected System, Darwin-Katherine Electricity Network,

National Electricity Market).

Energy Supplier — Any of Australia’s public offer energy providers, including retailers and network businesses.

New Energy Tech are:

a) small-scale (in-home or small business) products and systems that generate, store or trade

energy away from Australia’s main transmission and distribution Energy Networks or as
distributed energy resources connected to an Energy Network

b) services that support or are closely related to those products and systems

c) products, systems and services that monitor or manage a Customer’s usage of energy whether on
or off an Energy Network

d) any other product, system and service that the Administrator is satisfied is appropriately within
this Code.

The term does not, however, include simple, low cost or off-the-shelf New Energy Tech that are
within a class exemption made by the Administrator in accordance with paragraph 17 of the
Annexure — Code Administration.

Examples of New Energy Tech are:

e) distributed energy resources owned by or leased to the Customer that are connected to an
Energy Network for supplementary supply such as solar photovoltaic systems, wind turbines,
hydro and bioenergy generators

f) a microgrid that may be connected or fully isolated from the Energy Network

g) a power system for a single Customer, whether or not the Customer is also connected to an
Energy Network
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h) energy management products, systems and services supplied to a Customer including home
energy management systems and services, battery and other storage products, systems and
services

i) programs aimed at stabilising the supply of energy including by paying Customers an incentive to

reduce their usage during critical peak periods or by shutting down or restricting the power
consumption of Customer appliances during critical peak periods

j) a Power Purchase Agreement
k) person to person energy trading systems and services
) electric vehicle charging services

m) suppliers of repair, maintenance and removal services for New Energy Tech products and
systems.

These examples are not intended to limit the scope of the definition. Rather the term has been defined to
accommodate new products and services as they enter the Australian market where the nature, complexity and
cost is such that the Code protections are appropriate.

Owners Corporation — The body (however described) that has legal responsibility for the common property in a
strata development.

Panel — The independent Code Monitoring and Compliance Panel appointed to oversee the work of the Code
Administrator.

Power Purchase Agreement - An agreement for a Signatory to supply a customer with energy from New Energy
Tech which may be from generation or storage equipment located on the customer’s premises or remotely. This
is not intended to cover energy purchased through the wholesale electricity or gas markets.

Residential Customer — A customer that is purchasing New Energy Tech for personal, domestic or household
purposes. The term includes an Owners Corporation for a residential strata property and the operator of a

retirement village.

Small Business Customer — A customer that is a business or not for profit organisation that employs less than 20
people. Associated entities are taken to be one entity when calculating the number of employees.
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Annexure — Code Administration

Introduction

1. The Code is administered in accordance with the Memorandum of Understanding agreed to on 24
January 2019 by Energy Consumers Australia, Energy Networks Australia, Public Interest Advocacy
Centre, Clean Energy Council, Smart Energy Council, Australian Energy Council and Renew (MOU). The
MOU provides that the governance, accountability and administration structure of the Code will be
guided by the following principles:

a) Customer focused

b) Fair and not anti-competitive

c) Relevant expertise

d) Independent and avoiding conflicts of interest
e) Inclusive

f) Adequately resourced.

2. The MOU specifies that the Code will be governed and administered by:

a) The Council, which must comprise representatives of key stakeholders including industry
associations and consumer bodies

b) The Steward, appointed by the Council to be the legal entity responsible for the Code, for
entering into any contracts related to the Code and funding any shortfall in Code revenue

c) The Administrator, appointed by the Council and responsible for day to day administration of the
Code

d) The Code Monitoring and Compliance Panel (Panel) appointed by the Council and comprising
industry and consumer representatives and independent persons with relevant expertise.

This Annexure to the Code expands upon the role of the Administrator and the Panel and may be
revised by the Council from time to time, following consultation with stakeholders.

Applications and renewals

3. The Administrator is responsible for developing application forms and renewal forms for use by industry
participants wanting to become a signatory to the Code (Signatory) or renew their status as a Signatory.

4, Where an application is made by an industry participant and the application fee is paid, the
Administrator must assess whether to admit the applicant as a Signatory. In making this assessment,
the Administrator must take into account:

a) whether the applicant’s processes and documents are sufficient to support compliance by the

applicant with the Code (other than a provision of the Code from which the Administrator has
exempted the applicant)
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b) whether the key personnel in the applicant’s business have had a significant involvement in
another business that became insolvent.

5. Where a Signatory applies to renew their status as a Signatory, the Administrator may take into account
any complaints that have been made about the Signatory, whether the Signatory has co-operated with
the Administrator and Panel in carrying out their responsibilities and any other relevant factors.

Fees

6. The Council must, on an annual basis, agree to the fees and contributions required to cover the costs of
operating the Council. These shared costs include the costs of the Independent Chair and the Consumer
representatives. Industry members of the Council must cover the attendance costs of their own
representatives. Council members may volunteer additional contribution but are not liable for any
shortfall in funding to meet the costs of governing and administering the Code.

7. The Administrator, on an annual basis, must review the fees payable by applicants and annual and other
fees payable by Signatories, with a view to cost recovery including Code governance and administration
costs. As part of its annual budgeting process, the Administrator must propose a schedule of fees and
contributions to the Council for approval, at least 3 months prior to the intended date of effect.

8. If the Council is not willing to endorse the fees proposal, the Steward must engage an independent
accountant to review the reasonableness of the fees proposal in light of the budget for the Code and, if
relevant, the extent of revenue shortfall that the Steward has indicated it is willing to fund. The Steward
must bear the accountant’s costs. Fees for the coming year will then be set by the Administrator taking
into account any recommendations made by the independent accountant.

9. The Administrator must publish details of fees on the Code website. A change in fees is not effective
until at least 3 months after publication of the new fee on the Code website.

Code promotion and branding

10.  The Council and the Administrator must promote the benefits of the Code to customers, to industry
participants and to other stakeholders.

11.  The Council and the Administrator must develop Code brand mark guidelines for Signatories and publish
these on the Code website. The Administrator must enforce compliance with these guidelines.

12.  The Administrator must maintain an easily accessible list of Signatories on the Code website.

Supplementary materials

13.  The Administrator may develop supplementary materials to assist Signatories to meet the expectations
of the Code. These may include written standards, guidelines, approved Consumer Information
Products, checklists, templates or training. They may apply to particular technologies or systems or
address particular aspects of New Energy Tech that apply across many or all types.

14.  These materials may include any combination of:

a) Mandatory and binding standards which must be followed where they apply

b) Safe harbour guidelines which provide a Signatory with an approved method of complying with
an aspect of the Code while allowing for other ways of compliance

c) Non-binding guidance, which may be of assistance to Signatories
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d) Independent consumer information, designed to assist consumers to make informed choices

15.  The Administrator must consult with stakeholders (including consumer representatives, industry and
government) in the development of these materials. The period of consultation may vary and must be
adequate to the importance and impact of the proposed materials. In the case of materials that are
intended to be mandatory and to bind Signatories, the period of consultation must not be less than 3
months and may well be longer.

16.  Where substantive disagreement emerges in the course of the consultation over mandatory or safe-
harbour guidance, the Administrator may refer the proposed material to the Panel for decision. Where
a Signatory makes an application for referral, the Administrator must refer the proposed material to the
Panel for decision.

Exemptions

17. If an applicant or a Signatory applies to the Administrator for an exemption from a provision of the
Code, the Administrator may agree to an exemption if satisfied that the exemption would not unduly
diminish customer protection. For example, an exemption might be sensible if:

a) an existing Code requirement was not appropriate to a proposed New Energy Tech or a trial
involving new technology or a new offering

b) A product or service is a free additional ‘value-added’ service that does not materially impact the
benefit of the core offering.

18.  The Administrator, following consultation with stakeholders, may publish a class exemption. This does
not require an individual application by a Signatory. A class exemption may set out conditions required
for a Signatory to be able to rely on the exemption. (For example, it is intended that the Administrator
will issue a class exemption to exempt simple, low-cost or off-the-shelf products or services (say priced
below $199) for which the Code consumer protections are not appropriate. The Administrator may also
publish a class exemption that permits temporary customer trials of new offerings.) The Administrator
must publish class exemptions on the Code website.

19.  Any exemption (including a class exemption) must be for a fixed period and may only be extended
following review by the Administrator.

Monitoring and investigations

20.  The Administrator must monitor compliance with the Code, for example, undertake regular compliance
audits and mystery shopping, assess customer satisfaction, analyse customer complaints and investigate
repeat instances.

21.  The Administrator must develop and publish a Complaints Procedure, consistent with Australian
Standard AS I1SO 10002, setting out the process where an allegation of breach of the Code is made. This
must provide that:

a) a complaint may be self-reported by a Signatory or made by Customers, another Signatory,
regulators or others

b) if a complaint is made by a Signatory’s Customer, the Administrator will investigate the complaint

and, where appropriate, attempt to negotiate an outcome that is fair for both the Signatory and
the Customer
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c) where the Administrator is satisfied that a Signatory has breached the Code, the Administrator
will determine what, if any, remedial action or sanction is appropriate

d) if the Signatory wishes to do so, the Signatory may ask the Panel to review a decision by the
Administrator requiring the Signatory to take remedial action or imposing a sanction on the
Signatory in response to a breach.
22.  The Administrator has the power to require a Signatory to:
a) rectify the issues that gave rise to the breach

b) train staff to minimise the likelihood of repeat breaches

c) appoint an external auditor, at the Signatory's cost, to audit areas of activity relevant to the
breach (generally required if there are more than three major breaches in a 12-month period).

The Administrator also has the power to publicise the breach, including the name of the Signatory, on
the Code website.

23.  If the Administrator requires a Signatory to undertake remedial action in accordance with paragraph 22
a. to c., the Administrator must monitor the Signatory’s compliance with that requirement.

24.  If the Administrator considers that a Signatory has breached the Code in a way that may warrant the
suspension or expulsion of the Signatory, the Administrator may refer the matter to the Panel for its
consideration. For example, the Administrator may do this if the Signatory fails without reasonable
excuse to undertake remedial action as required by the Administrator in accordance with paragraph 22
a.toc.

25. If the Administrator identifies an issue that may constitute a serious or systemic breach of law, the

Administrator may refer the matter to the Panel to decide whether the matter should be referred to the
relevant regulator.

Panel
26.  The Panel is responsible for:
a) overseeing the monitoring of compliance and enforcement of this Code by the Administrator

b) reviewing a proposed mandatory or safe-harbour standard or guideline referred to it by the
Administrator under paragraph 16

c) reviewing a decision made by the Administrator requiring rectification of a breach (under
paragraph 22), if the relevant Signatory requests a review

d) deciding matters of suspension or expulsion referred under paragraph 24 to it by the
Administrator

e) referring serious or systemic breaches of law to relevant regulators under paragraph 25

f) publishing on-line an annual report about the Code's operation. This must include reporting on
Code compliance to enable assessment of the Code's effectiveness and extent to which the Code
is promoting the confidence of the community in New Energy Tech. The report must also set out
any exemptions from Code requirements agreed to by the Administrator. It must also include
each finding of breach by the Administrator or Panel and the remedial action or sanction imposed
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on the relevant Signatory. This information must only identify the name of the relevant Signatory
if the Signatory has been suspended or expelled

g) every 3 years, engaging an independent body to undertake a review of the Code and its

governance framework including by seeking the views of stakeholders (the review report must be
published on the Code website) and revising the Code in light of that review.

Signatories’ obligations to Administrator and Panel

27. A Signatory must ensure that it takes all reasonable steps to promote the benefits of this Code to
Customers including prominent links to or a display of the latest version of this Code on its online
presence.

28. A Signatory must promptly pay annual and any other Code-related fees applicable to it.

29. A Signatory must comply with the Code and all standards mandated by the Administrator in accordance
with the Code.

30. A Signatory must co-operate with the Administrator and Panel in their exercise of their powers and
responsibilities under the Code.
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Level 15, 222 Exhibition Street T:+61 3 9929 4100
Melbourne VIC 3000 F:+61 39929 4101
Australia E: info@cleanenergycouncil.org.au
cleanenergycouncil.org.au
ABN: 84127 102 443

" CLEAN
ENERGY
¢.. COUNCIL

6 September 2019

Ms Susie Black

Director — Coordination and Strategy
Merger & Adjudication Review Division
Level 17 Casselden Place

2 Lonsdale Street, Melbourne 3000

Sent by email to: Theo.Kelly@accc.gov.au

Dear Ms Black
New Energy Tech Consumer Code - AA1000439

The Behind The Meter Working group (the BTMWG), on behalf of the Applicants, has
considered the issues raised by the submissions following the ACCC’s draft determination
on 1 August 2019 to approve the New Energy Tech Consumer Code (NETCC).

We consider there are three key issues that require attention.

1. Clause 24 — Payment and finance
2. Clause 4 — Unsolicited sales
3. Overall level of detail in the Code

Pending views raised at the Pre-Decision Conference, to be held on Monday 9 September
2019, the BTM Working group intends to propose incremental changes to the drafting of
Clause 24 and Clause 4.

Clause 24 — Payment and Finance

A number of submissions raised concerns with clause 24(b), which stakeholders
considered excluded the ability for signatories to utilise the services of Buy Now Pay Later
finance providers. This clause was developed initially following strong representations by
Consumer Advocates that unregulated finance products were causing significant
detriment to consumers, due to the lack of adequate protections regarding responsible
lending, dispute resolution, and hardship. The BTMWG agreed with these concerns, as
well as views raised by some stakeholders about competitive neutrality issues created by
a requirement for some products to comply with the National Consumer Credit Protection
Act (NCCPA), and others not to.

That being said, we understand the concerns of BNPL providers that as BNPL products
are exempt from the NCCPA requirements, they would be excluded from the NETCC by
type. This wasn’t the intent of the BTM WG, rather that consumers received adequate
protections when entering finance arrangements with signatories. We understand BNPL
providers are intending to develop a code of conduct that, once in place, would provide
substantively similar protections to consumers to the NCCPA. The BTMWG support this
approach, and as such propose an additional line be included into clause 24(b):

24b) the deferred payment arrangement is regulated by the NCCPA and the National
Consumer Code (“NCC”), or complies with a regulator approved Code of Conduct or
industry code that delivers substantively equivalent consumer protections to those
contained in the NCCPA.
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The BTMWG welcomes comment from stakeholders regarding this approach.

Clause 4 — Unsolicited sales

A number of submissions raised concerns with the lack of prescription in clause 4,
particularly with regard to unsolicited sales. Additionally, stakeholders suggested that
unsolicited sales for significant purchases such as New Energy Tech was inappropriate,
or unnecessary. The BTM WG agrees that unsolicited sales in this context have the
potential to cause consumer detriment if not undertaken responsibly. That being said, we
are concerned that making a substantial change to the code at this stage of proceedings
is inappropriate and might cause concerns with industry. We strongly consider the NETCC
should be delivered with a ‘no surprises’ principle.

To ensure that the NETCC continues to deliver good consumer outcomes, the BTMWG
intends to include additional drafting in clause 4 requiring the code administrator, once
appointed, to publish technical guidance highlighting the concerns regarding unsolicited
sales, and to provide additional clarity to signatories regarding the expectations of the
NETCC in delivering good customer outcomes. If necessary, the Administrator will be
empowered to make mandatory guidelines if it is found that post implementation,
consumer detriment is established.

Overall level of the Code

A number of submissions noted that the drafting of the NETCC was too high level, and
should be more prescriptive to provide greater certainty to signatories and consumers.
The BTM WG notes this issue, however highlights that in order to deliver a code that is
technology agnostic and future proof, a principle based approach was necessary. The
Code itself is intended to be underpinned by more specific technical guidance, developed
by the administrator in consultation with industry. This will be prioritised following
appointment of the administrator. Highlighting the relative infancy of some technologies
intended to be captured by the NETCC, technical guidelines are intended to be iterative,
and only published if there is sufficient agreement between industry and consumer
advocates as to what constitutes best practice.

The BTM WG welcomes further views from stakeholders on each of the above matters,
and looks forward to finalising and implementing the NETCC in the near future.

Yours sincerely

K

Kane Thornton
Chief Executive
Sent on behalf of the Applicants
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Jacqueline Crawshaw

From: Mindy Lim <MLim@cleanenergycouncil.org.au>
Sent: Friday, 13 September 2019 4:34 PM
To: Steve Blume (NoCarbon); John Grimes; 'Donna Luckman'; Gerard Brody; 'Dean Lombard'; Ben

Barnes (Energy Council); Jacqueline Crawshaw; Mediri Weera (PIAC); Anna Sexton (CEC);
michelle.taylor@energyq.com.au; Jennifer Gannon (EnergyQ); ‘Kurt Winter'

Cc: Kane Thornton; Rosemary Sinclair
Subject: Final submission to ACCC - next steps
Attachments: Ltr to ACCC dated 6 Sept 2019 from Working Group .pdf

Dear Working Group members,

As you are aware, the ACCC held a Pre Decision Conference on Monday 9 September regarding the draft
determination for the authorisation of NETCC. This was the letter sent by the Applicants dated 6 September
(attached).

| had an opportunity to speak with ACCC staff post conference and they have recommended a further brief
submission from the Applicants on behalf of the Working group (prior to the closing date of 23 September) on the
following points:

Unsolicited Sales
e Further detail on the proposed additional wording in clause 4 specifically around the Code Administrator to
publish technical guidance to signatories on unsolicited sales, and if necessary, to make mandatory
guidelines.

Appeal mechanism
e Toinsert proposed wording potentially in clause 26 around the Panel's power to oversee appeals for rejected
applicants.

Progress of the Industry Council
¢ Appointment of Clare Petrie as the Chair and the criteria taken into consideration when appointing Clare

Annual reporting (this is canvassed in clause 26(f) obligations of the Panel)

Finalise additional wording on clause 24.

The CEC would be happy to host, and anticipate that this would take no longer than 1.5 hours. | am proposing
Tuesday 17" September from noon (to give time for further refinements/checks by Cameron Ralph Khoury before
submitting to the ACCC) and will send an invitation to you should you wish to attend. Dial in details will also be
provided.

| do appreciate that this is short notice however we are working towards the ACCC timelines. Thank you.

Regards
Mindy

CLEAN
ENERGY
COUNCIL

MINDY LIM, CODE OF CONDUCT MANAGER

S f [
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In Partnership With
ALL-)ENERGY 2019
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This e-mail and any files transmitted with it are confidential and are intended solely for the use of the individual or entity to whom it is addressed. If you are not the intended recipient, you have received this e-mail in error and any use,
dissemination, forwarding, printing or copying of this e-mail or any attachments is strictly prohibited. If you received this e-mail in error, please immediately notify the Clean Energy Council by telephone on +61 3 9929 4100, or reply e-
mail, delete the email and destroy any printed copy. You must not disclose or use in any way the information in the e-mail. Any views expressed in this e-mail are those of the individual sender, except where specifically stated to be the
views of the Clean Energy Council.

b% Please consider the environment before printing my emai
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Suite 2, Level 14, 1 Castlereagh Street
Sydney NSW 2000

02 9220 5500
energyconsumersaustralia.com au
@energyvoiceau
/energyconsumersaustralia
/energyconsumersaustralia

ENERGY
CONSUMERS
AUSTRALIA

~5¢s -

ABN 96 603 931 326

23 September 2019

Ms Susie Black

Director — Coordination and Strategy
Merger & Adjudication Review Division
Level 17 Casselden Place

2 Lonsdale Street, Melbourne 3000

NEW ENERGY TECH CONSUMER CODE - ACCC DRAFT DETERMINATION

Energy Consumers Australia is the national voice for residential and small business energy
consumers.

We appreciate the opportunity to make a submission to the Australian Competition and Consumer
Commission (ACCC) process and support the ACCC draft determination that the Consumer Code will
result in public benefits by improving the business practices of signatory retailers and the level of
consumer protection provided.

We would like to emphasise the importance of the Consumer Code as an initiative to give consumers
the confidence to engage in an evolving energy market. Consumers are telling us affordability is their
major concern and they are taking whatever steps they can to manage their energy use." This ‘cost
and control’ imperative is why so many consumers are investing in new energy technologies, such as
solar panels and batteries. It is critical that consumers can engage in the market for these services
and technologies with confidence. In this context, the strengthened consumer protections that would
apply under this Code, which are equal to, or better than the legislative requirements, are key.

We welcome the response from the Applicants to the specific issues that were raised in submissions
on the Draft Determination and do not intend to cover the same concerns in detail in this submission.
However, we note there has been some debate on the inclusion or exclusion of “buy now, pay later”
finance providers. While we do not intend to comment on this issue in detail, we note that in either
case, the outcome for consumers should be the key consideration and this Consumer Code provides
an opportunity to improve this outcome.

In August 2017, the Council of Australian Governments (COAG) Energy Council recognised the need
for a more consistent approach to customer protections for new and emerging energy products. The
COAG Energy Council requested industry and Energy Consumers Australia to collaboratively develop
an industry-wide code of conduct.

A working group was formed, consisting of industry, Energy Consumers Australia and other consumer
representatives, to progress this important work. The working group undertook broad stakeholder
consultation on the draft Code, including forums in Adelaide, Brisbane, Sydney and Melbourne,
technical workshops in Brisbane and Melbourne, and providing an opportunity to comment on the
drafting. The proposed Consumer Code is the result of that important work and can achieve better
consumer outcomes through a flexible, industry-led framework.

To ensure that consumers and industry can have confidence in the Code, it will be supported by clear
and robust governance, accountability and administration arrangements. These arrangements include

" For example, see UMR, Usage of solar electricity in the national energy market at
https://energyconsumersaustralia.com.au/wp-content/uploads/UMR-Usage-of-solar-electricity-in-the-national-energy-market.pdf;
ECA, Energy Consumer Sentiment Survey at https://energyconsumersaustralia.com.au/wp-content/uploads/Energy-Consumer-
Sentiment-Survey-Report-June-2019.pdf
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a Council, Steward, Administrator, and the Code Monitoring and Compliance Panel. The Council will
be made up of industry and consumer representatives who will be responsible for making the other
appointments. We consider this approach provides appropriate checks and balances and will ensure
the administration is effective.

We consider that there are clear benefits to consumers and industry which would be gained by
authorising the proposed Code. Some examples of these benefits are that:

e consumers will be able to make confident and better-informed decisions about adopting and
using new energy technology with clearer information provision and the avoidance of high-
pressure sales tactics;

e products will be fit for purpose and the installation process will be simpler for consumers; and
o the process for making complaints and resolving disputes will be clearer for consumers.

The Consumer Code is written in plain English and uses accessible language, so that commitments
are easily understood by consumers and industry. Most importantly, the Consumer Code balances
better consumer protections with market efficiency and promotes innovation.

The structure of the Consumer Code has also been developed to be flexible. Taking a high-level
principles-based approach means the Consumer Code can be technologically neutral. New products,
systems and services can be accommodated as they enter the market. Should a need arise for more
detailed guidance for industry, then this can be accommodated through the development of standards,
guidelines or training. Any supplementary materials would be developed in consultation with
stakeholders.

A significant focus of Energy Consumers Australia’s contribution to the Consumer Code has been the
development of supporting communications materials. These materials are intended to inform
consumers about new energy technology products and services and about their rights and protections
so that they are informed decision-makers and know where to get help if something goes wrong.

Energy Consumers Australia considers that the Consumer Code provides an agile, industry-led and
customer-focused approach to delivering customer protections for new energy technologies. This
flexible approach means that as issues arise in the market, they can be quickly and easily resolved for
consumers. We anticipate that this approach will give consumers the information and tools they need
to make informed decisions and will help to improve consumer trust in the energy market, while
avoiding unnecessary costs on industry or stifling innovation.

If you would like to discuss this submission or require any further information, please contact
Jacqueline Crawshaw, Associate Director, by email at
or by phone on

Yours sincerely,

Rosemary Sinclair AM
Chief Executive Officerec
2



ANA.001.001.0329

COAG
Energy Council

Ms Rosemary Sinclair

Chief Executive Officer

Energy Consumers Australia

Suite 2, Level 14, 1 Castlereagh Street
Sydney NSW 2000

)
Dear MS‘S(I‘;CI::'\

[ am writing to request Energy Consumers Australia develop a range of consumer
information products on consumer rights and protections for behind-the-meter products
and services.

Consumers are driving change in the energy market by embracing distributed
generation and storage technologies, and in response, the industry is transforming by
offering a wider range of energy services and products. While this changing market is
offering greater choice to consumers, with commensurate benefits, it can imply greater
complexity and a risk of some consumers getting products that don’t meet their needs

or present poor value.

Given this, the Council of Australian Government Energy Council has undertaken a
review of consumer protections for energy products and services that fall ‘behind the
meter’ including solar and storage technologies. Ministers wanted to ensure consumer
protections continued to balance consumer wellbeing with market efficiency and
promotion of innovation. The review was informed by consultation with industry,
consumer representative organisations and other stakeholders.

The way energy is regulated depends on how that service is provided. The National
Energy Customer Framework (NECF) provides energy-specific consumer protections
related to the sale of energy by authorised retailers and exempt sellers. While the
NECF has not been adopted in Victoria, similar protections apply under the Victorian
Retail Code.

The Australian Consumer Law (ACL) provides universal consumer protections in
areas such as unfair contract terms, product safety, misleading information, and
product liability. This offers complementary protections in cases where the NECF or
Victorian Retail Code does not apply. For example, when consumers are leasing or
purchasing technology outright, the ACL serves as the principle form of regulation for
these energy products.

coagenergycouncil.gov.au Secretariat
GPO Box 787
Canberra ACT 2601
Telephone: (02) 6274 1668
energycouncil@environment.gov.au



In March 2017 the Final Report of the ACL Review made recommendations that will
improve regulation including, allowing for greater consumer access to consumer
guarantees and greater guidance on contract terms and unsolicited consumer
agreements. [t will also increase the threshold of purchases from $40,000 to $100,000.

Noting the above, the Council has concluded that consumer protections offered under
the ACL and the NECF provide sufficient protection in relation to new and emerging
products, appropriately balancing consumer protection with an innovative energy
market. Ministers did not, at this stage, find a case for NECF regulation to be extended
to behind- the-meter energy products that currently fall outside the NECF.

The Council has decided to ask if Energy Consumers Australia could develop well
targeted and clear information on consumer rights and protections for behind the meter
services that will support consumers navigate these choices and access help if
something goes wrong. The Energy Council believes that Energy Consumers Australia
is well placed to develop a series of information products such as facts sheets,
infographics and online tools, to help explain the laws and protections that apply under
different behind-the-meter supply arrangements.

In developing guidance about a comprehensive range of information products, I
anticipate that Energy Consumers Australia will consult with consumer advocates,
industry, Energy Ombudsman’s offices, market bodies and the ACCC. It may also be
useful to consider the manner in which consumer information products are developed
and disseminated in other sectors of the economy such as financial services.

Energy Consumers Australia's energy rights information campaign will complement
other work on consumer protections including an industry wide voluntary code of
conduct for exempt and alternative energy sellers, and legislative amendments to allow
for Energy Ombudsmen to service customers of exempt sellers including alternative

energy sellers.

The Council is requesting industry to cooperatively develop a single, industry wide
Code of Conduct for all behind- the-meter electricity supply services and products.
Ministers believe an industry led Code would improve the consistency and quality of
information and the management of disputes without the necessity of heavy handed
regulation.

In my letters to industry about the development of the industry code for behind-the-
meter products and services, I am also asking that they collaborate with Energy
Consumers Australia to support this work.

coagenergycouncil.gov.au Secretariat
GPO Box 787
Canberra ACT 2601
Telephone: {02) 6274 1668
energycouncil@environment.gov.au
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The Council appreciates that this work is additional to Energy Consumers Australia’s
current work program which may require an adjustment to its 2017-18 work program
and budget.

To discuss this matter further please do not hesitate to contact Gayle Leaver (07 3166
0170) or Rebecca Knights (08 8226 5500) Co-Chairs, Energy Market Transformation
Project Team.

Yours Sincerely

The Hon Josh Frydenberg MP
Chair
COAG Energy Council

(o August 2017

coagenergycouncil.gov.au Secretariat
GPO Box 787
Canberra ACT 2601
Telephone: (02) 6274 1668
energycouncil@environment.gov.au
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AUSTRALIAN
COMPETITION
& CONSUMER
COMMISSION

23 Marcus Clarke Street

Canberra ACT 2601

Our ref: AA1000439 GPO Box 3131
Contact officer: Kaitlin Hanrahan Canberra ACT 2601
Contact phone: (03) 9290 1917 tel: (02) 6243 1111

22/10/2019 adjudication@accc.gov.au
WWW.accc.gov.au

By email

Dear Madam/Sir

Application for authorisation AA1000439 — New Energy Tech Consumer
Code— consultation on proposed amendments to draft Code

Following the pre-decision conference of 9 September 2019, the Australian Competition and
Consumer Commission (the ACCC) is continuing its assessment including whether any
amendments should be made in respect of certain clauses within the New Energy Tech
Consumer Code (the Code), prior to making its final determination. The ACCC invites you to
comment on its proposed amendments to the Code, which are based on submissions and
further information received from interested parties, as well as the proposed amendments
made by the Applicants.

Applicants’ proposed amendments to the Code

Following the pre-decision conference, the Applicants have provided a further amended
version of the Code on 25 September 2019, including:

< Amendment of Clause 24 — Payment and Finance
« Amendment of Clause 2! — Unsolicited Sales

< Addition of an appeal mechanism for applicants who are denied membership of the
Code.

A copy of the Applicants’ proposed amendments is available on the ACCC’s website
www.accc.gov.au/AuthorisationsRegister.

The Applicants’ proposed amendments to Clause 24 (which we note has become Clause 25
in the amended version of the Code) would effectively allow “buy-now-pay-later” (BNPL)
providers to provide finance in conjunction with signatory retailers if the BNPL provider is a
signatory to a regulator approved BNPL industry code that delivers substantively equivalent
consumer protections as required under the National Consumer Credit Protection Act 2009
(Cth) (NCCPA).

Alternative proposed amendment to Clause 24

The ACCC'’s preliminary assessment of the Applicants’ proposed amendments is that the
current formulation would not provide sufficient certainty and clarity to BNPL providers,
signatory retailers or consumers as to what specific consumer protections were required

1 We note that the clause numbers referred to here are the clause numbers for the Code at draft determination; these clause
numbers have changed in the Applicant’'s amended version of the Code to Clauses 25 and 3 respectively.
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under the Code. In addition, there is uncertainty regarding the timing of development and
approval of an industry code.

The ACCC has formulated an alternative version of Clause 24, based on information and
submissions received following the pre-decision conference and during the course of the
ACCC’s assessment of this application for authorisation. The ACCC considers that adopting
a version of Clause 24 that more explicitly outlines the consumer protections that BNPL
providers would be required to provide would give greater clarity and certainty to BNPL
providers, signatory retailers and consumers, and would also address any issue of delay that
would arise before a BNPL industry code is developed and then considered and approved
by ASIC, if it was ultimately approved.

This alternative proposed version of Clause 24 is found at Attachment A to this letter.

Request for submissions

The ACCC invites you to make a submission on the proposed amendments outlined at
Attachment A. The ACCC also invites any submissions on the amendments as proposed by
the Applicants.

If you intend to provide a submission in response to this letter, please do so by
8 November 2019. Submissions should be emailed to adjudication@accc.gov.au with the
subject ‘AA1000439 — NETCC — submission’.

Submissions will be placed on the ACCC'’s public register subject to any request for
exclusion.

Timetable

The ACCC'’s statutory deadline for its final decision is 6 December 2019. In order to provide
feedback, please provide any submissions by 8 November 2019. Receiving submissions
after this date may affect the ACCC’s ability to fully consider them as part of its final
assessment.

This letter has been placed on the ACCC'’s public register. If you wish to discuss any aspect
of this matter, please do not hesitate to contact Kaitlin Hanrahan on (03) 9290 1917 or
adjudication@accc.gov.au.

Yours sincerely

FhaCk .

Susie Black
Director
Adjudication
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Attachment A — Alternative proposed amendments to Clause 24 of the NETCC

24,

We may offer you New Energy Tech with a deferred payment arrangement
as an alternative to upfront payment upon delivery or installation. If you are a
Residential Customer and this deferred payment arrangement includes an
interest component, additional fees or an increased price (see paragraph
2.m)), we will ensure that:

(@) this deferred payment arrangement is offered through a credit provider
(whether ourselves or a third party) that is either:

0)

(i)

licenced under the National-ConsumerCreditProtection-Act{2009)
{Sth-NCEPAJNCCPA and the deferred payment arrangement is

regulated by the NCCPA and the National-CensumerCode{*“NCC2);

or

a licensee or a related body corporate (as defined in s5 of the

NCCPA) of a licensee under the NCCPA and the deferred payment

arrangement is exempt from the NCC and:

()

the Code Administrator has determined that the credit provider

has policies that require the credit provider to:

0]

@

D)

(v)

resolve any complaints you may have using an internal

dispute resolution process and if the complaint remains
unresolved, an external dispute resolution process (which
must include the scheme operated by the Australian
Financial Complaints Authority)

have processes to identify whether you are experiencing

payment difficulties due to hardship

offer you alternative and flexible payment options if you are
experiencing payment difficulties so that you can meet your
repayments

comply with the following sections of the NCCPA as if the

credit provider was a licensee and the credit contract was
requlated by the NCCPA and the NCC:

s 128 (obligation to assess unsuitability)

e 5129 (assessment of unsuitability)

e 5130 (reasonable inquiries about the

consumer

* 5131 (when the credit contract must be
assessed as unsuitable)

e 5132 (giving the consumer the
assessment) and
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e 5133 (prohibition on entering, or increasing the
credit limit of, unsuitable credit contracts)

(b) the term of the deferred payment contract or lease is no longer than
the expected life of the product or system

(c) ensure-that you receive the following clear and accurate information:

@

(ii)

(iii)

(iv)

v

(vi)

the name of the licensed credit provider to whom you will be
contracted for the arrangement

a clear statement that the deferred payment arrangement is a
voluntary finance option

the proposed total cost under the deferred payment arrangement
compared with the cost of that same New Energy Tech product,
system or service if you were to purchase it outright on that day

the disclosures required under the NCC (if applicable), including
in relation to fees and charges, or if the finance arrangement is
exempt from the NCC, the credit provider’s fees and charges,
including any merchant fees.

whether at the conclusion of the deferred payment
arrangement

(A you own any elements of the New Energy Tech, or

(8) Yyou have any entitlement to any ongoing services or pricing,
and/or

(©) you have the option to purchase any elements of the new
Energy Tech and if so relevant details, including any associated
costs, and

a statement that questions and complaints about the payment
arrangement should be directed to the licensed credit provider with
whom you will be contracted.
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Jacqueline Crawshaw

From: Mindy Lim <MLim@cleanenergycouncil.org.au>
Sent: Friday, 30 August 2019 2:05 PM
To: John Grimes; michelle.taylor@energyq.com.au; Kurt Winter; Mediri Weera (PIAC); Jennifer

Gannon (EnergyQ); Steve Blume (NoCarbon); Ben Barnes (Energy Council); Jacqueline Crawshaw;
Gerard Brody; Anna Sexton (CEC); Dean Lombard
Subject: ACCC pre hearing conference re. draft determination

Dear Working Group members,

In preparation for the discussion on Monday morning, the ACCC has requested that the Working Group respond to
points raised in 3.3(b) to (e) in the Draft Determination.

1. Is the exclusion around BNPL too blunt? Are there other ways to ensure providers of BNPL and other exempt
products provide appropriate (or equivalent) consumer protections without requiring a strict exclusion?

2. Some submissions call for a ban on unsolicited sales. Can the NETCC strengthen the obligations on
providers who utilise this channel?

3. Some submissions have also mentioned that the drafting in NETCC is too high level and does not provide
sufficient certainty to potential signatories. Can the WG consider some sections where the wording could be
tightened?

We should have a written statement from the Working Group prior to the hearing on 9 Sept.

Regards
Mindy

. COUNCIL

MINDY LIM, CODE OF CONDUCT MANAGER

] f [

g% | SMALL-SCALE
== | ENERGY STORAGE @
A.ﬁ

W e FORUM | ADELAIDE
Aarowartt 5 SEPTEMBER
This e-mail and any files transmitted with it are confidential and are intended solely for the use of the individual or entity to whom it is addressed. If you are not the intended recipient, you have received this e-mail in error and any use,

dissemination, forwarding, printing or copying of this e-mail or any attachments is strictly prohibited. If you received this e-mail in error, please immediately notify the Clean Energy Council by telephone on +61 3 9929 4100, or reply e-
mail, delete the email and destroy any printed copy. You must not disclose or use in any way the information in the e-mail. Any views expressed in this e-mail are those of the individual sender, except where specifically stated to be the
views of the Clean Energy Council.
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b% Please consider the environment before printing my emai
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Jacqueline Crawshaw

From: Gerard Brody <gerard@consumeraction.org.au>
Sent: Monday, 16 September 2019 9:46 AM
To: Mindy Lim (CEC); Steve Blume (NoCarbon); John Grimes; 'Donna Luckman'; 'Dean Lombard'’; Ben

Barnes (Energy Council); Jacqueline Crawshaw; Mediri Weera (PIAC); Anna Sexton (CEC);
michelle.taylor@energyq.com.au; Jennifer Gannon (EnergyQ); ‘Kurt Winter'

Cc: Kane Thornton; Rosemary Sinclair; Jake Lilley
Subject: RE: Final submission to ACCC - next steps
Hi Mindy

Thanks for this. I’'m unavailable to attend tomorrow, but have asked Jake Lilley to attend in my place.
A couple of points following the pre-decision conference:

e  Whether the working group maintains that it is possible to have a BNPL industry code that “delivers
substantially equivalent consumer protections to those contained in the NCCPA”. After hearing the
submissions at the conference, I’'m concerned that it is not possible to achieve for a number of reasons.

o First, as | mentioned at the pre-decision conference, equivalence requires there to be resources
applied to compliance and enforcement activities, as well as penalties for non-compliance. I’'m not
aware of financial penalties for non-compliance in the context of industry codes (though there is
some talk of this with respect to the review of the general insurance code of practice). What
commitments have the BTMWG obtained form AFIA in this regard (is there any discussions between
AFIA and the BTMWG at all)?

o Second, | was interested to hear RateSetter’s strong submission about the practices of inflating the
price of financed goods. Unless this is dealt with in an industry code by disclosing the cost of credit
to the consumer, then there can be no equivalence. The NCC is based on the principles of truth in
lending. If BNPL did disclose cost of credit to the consumer, then it would fit within the definition of
consumer credit under the NCC and NCPPA and thus we would not require a separate industry code.

o Third, we should remember the restrictions on goods vendors which use regulated credit products
from engaging in unsolicited sales (that is, a vendor who does this would have to be separately
licensed as a credit provider — that’s why we don’t see this happening in the marketplace). BNPL
providers would also similarly have to be restricted from engaging in unsolicited sales for there to be
equivalence. There is no indication that they would agree to such a restriction because it is central
to their business model in the solar market

=  Given the submissions at the pre-decision conference, | think the working group should
reconsider its position put in the letter dated 6 September.

e Regarding unsolicited selling & the prospect of technical guidance. | think this guidance will need to actually
prohibit unsolicited selling, or move to a deferred sales mechanism (as recommended by Consumer Action’s
2017 Knock it Off report), to achieve any substantial change. | think the WG previously dismissed the
deferred sales mechanism because it was untested. It is worth noting that the Federal Government has
committed to introducing a deferred sales mechanism for add-on insurance in light of pressure selling in
that context, which is similar to unsolicited selling. It is also worth noting that the Federal Government has
committed to banning unsolicited selling of financial services. The Victorian Government has also committed
to banning unsolicited selling in the context of licensed energy retail.

o There is a real risk that the consumer protections proposed by the NETCC will quickly falling behind
community expectations, partly due to the very long time taken in its development. It is entirely
reasonable for the draft code now to be updated in light of regulatory developments.

Warm regards
Gerard
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From: Mindy Lim <MLim@cleanenergycouncil.org.au>

Sent: Friday, 13 September 2019 4:34 PM

To: 'Steve Blume (NoCarbon' <ceo@nocarbon.com.au>; 'John Grimes' <ceo@smartenergy.org.au>; 'Donna Luckman'
<donna.luckman@ata.org.au>; Gerard Brody <gerard@consumeraction.org.au>; 'Dean Lombard'
<dean.lombard@renew.org.au>; 'Ben Barnes' <ben.barnes@energycouncil.com.au>; 'Jacqueline Crawshaw'
<jacqueline.crawshaw@energyconsumersaustralia.com.au>; 'Miyuru Ediriweera' <mediriweera@piac.asn.au>; Anna
Sexton <ASexton@cleanenergycouncil.org.au>; michelle.taylor@energyq.com.au;
jennifer.gannon@energyg.com.au; 'Kurt Winter' <kwinter@agl.com.au>

Cc: Kane Thornton <KThornton@cleanenergycouncil.org.au>; 'Rosemary Sinclair'
<rosemary.sinclair@energyconsumersaustralia.com.au>

Subject: Final submission to ACCC - next steps

Dear Working Group members,

As you are aware, the ACCC held a Pre Decision Conference on Monday 9 September regarding the draft
determination for the authorisation of NETCC. This was the letter sent by the Applicants dated 6 September
(attached).

| had an opportunity to speak with ACCC staff post conference and they have recommended a further brief
submission from the Applicants on behalf of the Working group (prior to the closing date of 23 September) on the
following points:

Unsolicited Sales
e Further detail on the proposed additional wording in clause 4 specifically around the Code Administrator to
publish technical guidance to signatories on unsolicited sales, and if necessary, to make mandatory
guidelines.

Appeal mechanism
e Toinsert proposed wording potentially in clause 26 around the Panel's power to oversee appeals for rejected
applicants.

Progress of the Industry Council
e Appointment of Clare Petrie as the Chair and the criteria taken into consideration when appointing Clare

Annual reporting (this is canvassed in clause 26(f) obligations of the Panel)

Finalise additional wording on clause 24.

The CEC would be happy to host, and anticipate that this would take no longer than 1.5 hours. | am proposing
Tuesday 17" September from noon (to give time for further refinements/checks by Cameron Ralph Khoury before
submitting to the ACCC) and will send an invitation to you should you wish to attend. Dial in details will also be
provided.

| do appreciate that this is short notice however we are working towards the ACCC timelines. Thank you.

Regards
Mindy

CLEAN
ENERGY
COUNCIL

MINDY LIM, CODE OF CONDUCT MANAGER

S £ T
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Behind the Meter

Code of Conduct consultation December 2018

Summary Report

In the week of 10 December 2018, representatives from the Behind the Meter Working Group
(BTM WG) held four industry forums to discuss the draft Code. The forums were primarily an
opportunity for industry representatives, from installers, to retailers, manufacturers, consumer
group representatives, government agency representatives, and members of the public to attend
and have their say about the draft Code. The industry forums were held in Adelaide (10
December), Brisbane (11 December) Sydney (13 December) and Melbourne (14 December). The
Adelaide forum had 28 attendees, Brisbane had 31, Sydney had 20, and Melbourne had 36.

The forums were three hours in duration, and involved presentations about the background to the
Code, an overview of the Code, a question and answer session, and rotating table discussions on
four focus areas relating to the Code. The following report summarises some key feedback
received at the table discussions.

Overall, there was broad support for the Code and its role in ensuring good consumer outcomes,
while being flexible enough to change with the pace of BTM technology. There was also
enthusiasm for consumer information products to be delivered to consumers through the Code
itself.

L
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Focus area 1 — ‘Have we got it right?’

Focus area 1 was primarily about the essentials of the Code, and centred around asking
participants, ‘have we got it right?’. Below is a summary of comments and table materials.

The focus area 1 questions were about the key commitments, whether they are important and how
they will influence customer outcomes. General feedback on the key commitments included:

e Ensuring there was not duplication with other Codes

e Ensuring that the Code did not make it more difficult to sell BTM products and focused on good
consumer outcomes

e Support for the Code making the industry safer and improve its reputation

e The need to include safety commitments

e Reducing industry jargon to benefit the consumer

¢ Clearly define all products that fall within the Code to make it clearer

e The need for the Code to cover the entire customer journey from pre-sales to end-of-life

e The broad definition of “small business” should be aligned with the definitions in energy regulation
based on consumption.

Around the importance of the Code, participants felt that it can protect consumers and contractors,
but some were concerned with self-regulating considering the complexity of the industry. It was felt
that it is important to write down exactly what consumers are receiving to ensure quality and
integrity of services. It was said that the Code should be forward looking and adaptive to different
markets and finance requirements. Complaint processes were also noted as important.

When asked about how the Code will influence outcomes for consumers, participants felt that
public awareness and clear communication was important to ensure the success of the Code, and
to give confidence to consumers about the industry. The Code could be powerful if consumers and
industry know it exists.

About how the Code will address poor industry practices, it was felt that the enforcement of the
Code was vital, and clear communication to customers would allow them to know the Code
existed. It was said that if there is no enforcement, this Code could be a ‘toothless tiger’.

L
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Behind the Meter Code of Conduct - ‘have we got it right 2’

Key Commitments -

the aims of this Code are to:

a. provide you with clear, accurate
and relevant information to help
you make informed cheices;

b make you aware of your rights
unider the law and this Code:

ensure that our sales
practices are responsible;

a

-9

ensure that products, systems,
services and documentation
provided under this Code

are fie for purpose;

]

provide staff training and
wiork processes that ensure
that we comply with the

law and this Code; and

-

ensure that we will be
responsive to your needs and
take prompt, appropriate acticn
if you make a complaint.
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Focus area | - ‘have we got it right?’

¢+ Have a look at the key commitments of the code, if you aren’t aware of them already

* What do you think of them?

* Why do you think they are Important (or why not)?

* How do you think they will Influence cutcomes for consumers?

* On the table you will see some basics that are in the first section of the code. Have a look through....

* How do you thirk the code will addrass poor Industry practices?

* How do you think the code will protect consumers?

* What glse do you think the code could do to protect consumers? |
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Focus area 2 — Specific Code provisions

The focus area 2 discussion was primarily about specific elements and provisions in the Code.
Below is a summary of comments and table materials.

The Focus area 2 questions were about marketing of products, including unsolicited marketing;
electricity charges including protection of customers considering charges may change; credit
provision and using a licenced credit provider; and connecting to the grid by encouraging networks
and retailers to play a role to ensure customers are connected.

Around marketing of products, it was felt that an oversight/monitoring regime by the Code
Administrator was important, along with enforcement action by regulators, For many aspects, to
be effective, this requires an inspection program by qualified independent experts.

A number of comments took the view that this was such a technical, complex and detailed area
that driving consumer outcomes through information/disclosure and ‘empowered’ consumers is
futile. The only effective way to achieve consumer protection is through provision of independent
expert advice and inspections.

At an individual business level, a priority should be placed on building compliance into business
marketing processes (eg. through automated reporting). Ensuring that businesses had
standardised marketing indformation and clear communication with customers, so they could make
a balanced and informed choice. A checklist was suggested as a good requirement to have for
customers to test sales pitches.

Many references were made to poor decision-making and low attention to detail from consumers —
as well as checklists, infographics and more imaginative ways of getting information across should
be encouraged.

Where business outsource marketing, they should be responsible for training/quality control of
outsourcers. Some argued for limiting marketing or advice-giving to licensed providers — others felt
this was unrealistic.

Some consumer advocates suggested that unsolicited marketing should simply be banned for any
products or services that involved technical judgements.

There are a number of current bad practices in marketing battery products — these should be
singled out and forbidden and good practice set out in the technical schedules. Others asked how
the Code could be used to stamp out marketing of the ‘unrealistically cheap deal’.

Another issue was the marketing of ‘net’ benefits, with a number of items bundled together. Good
practice should be separate declaration of ‘line item’ benefits or costs.

Training in the Code obligations (and other marketing regulation) was mentioned several times by
participants as a key element that could reduce bad practices. and improving sales practices
through sufficient training of staff. Comments were made about being licenced and/or certified
under the Code as a way of reducing bad behaviour.

It was mentioned that the CEC retailer Code provides a sufficient precedent for guidelines around
marketing. It was also observed that there should be a general principle about acting ‘in the spirit’

L
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of the Code — to enable the Administrator to take action where there is not necessarily a black and
white breach.

The code should be extended to cover other participants including metering companies.

Was also raised that there were also problems with poor practice in marketing commercial
installations and the question of the Code applying beyond residential scale should be addressed.

A number of issues were raised around the balance of responsibility between retailers and
installers and the need to ensure that consumer outcomes did not ‘fall between the cracks’.

Another ‘macro’ issue raised was the question of overlap/potential confusion with the myriad other
regulatory obligations that may apply in this area (eg. ACL, electrical safety, Australian Standards,
Building Code, etc).

Most stakeholders strongly supported the use of licenced credit providers although one BTM
product supplier indicated that this would deter them from subscribing to the Code. A licensed
credit provider has to offer hardship arrangements and be a member of an external dispute
resolution scheme. In addition, the responsible lending credit checking process protects
consumers. It was felt that BTM product suppliers who provide credit without being licensed are
inflating product prices rather than charging interest just to avoid regulation and this is undesirable.

There was also discussion about the need to allow for PPA arrangements which are more about
leasing than credit. Some also said that the obligation to be licensed should apply below a funding
ceiling.

(B.3.1 needs clarification).

In general, draft Code provisions are sound for good business practice — but the
enforcement/penalties need to be clearer/stronger for breaches — finance is one of the major
problem areas for customer complaints.

Feedback on connecting to the grid, and around encouraging networks and retailers to play a role
was centred around ensuring clear communication occurs and disclosing if any issues exist. It was
argued that ideally providers arrange for customers to get connected however, it was pointed out
that there are limits to any third party’s ability to act on behalf of the customer, there are many
differences in each distributors processes for connection and customers must have the option to
arrange this themselves.

Education of the installers was important, as well as consumer education and transparency. The
grid connection process was hard for consumers, and there is a disconnect in the process between
the network, technology provider, retailer, network and customer. Checklists were suggested for
consumers to make it easier for them to understand what to ask for. Also question whether grid
connection delays are intended to trigger the refund provisions?

Many issues arise as to responsibility between retailer and wholesaler — code should be ensuring
that the customer has backup and that there is as little buck-passing as possible.

In practice, the Code should not be greatly different than the rules that apply to all electricity/energy
provision.

L
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RGN

For good consumer outcomes in contracts, the Code should mandate standard form contracts —
approved by the Code Administrator/Panel. Code should also specify standard terminology and
definitions — eg. “battery-ready”.

Code Panel and industry associations should be pushing Code as compulsory requirement of large
scale procurements.

When asked about electricity charges and how the Code might protect consumers, it was
recognised that electricity supplier pricing is not something that the Code can control — and the
residential market is already heavily regulated when it comes to offers.

Clear communication with consumers is important to ensure they understand the need to find out
how BTM products and services will affect their electricity supply pricing — and the risks of this are
made clear upfront — in particular that pricing information is frequently difficult to
understand/confusing.

Code will have to distinguish between the way it affects outright ownership and PPAs or leasing.

Code will need to address issues that emerge for responsibility/obligation when the original
customer sells or moves premises.

Code may need to distinguish different types of customers to ensure well-targeted protections.

Code may need to allow for issues with application in regional and remote areas (eg. proposed
time limits may not be realistically met).

Behind the Meter Code of Conduct - specific code provisions
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Focus area 2 - Specific code provisions

* Marketing of products (refer to paragraph B.1.4)

* How do you think the code will Influgnce unsolidted marketing and sales?

* Electricity tariffs (refer to paragraph B.2.5d)

* How do you think the code will protect customers considering thelr electricity tariffs may change?

+ Credit provision (refer to paragraph B.3.1a)

* The code requires companles to use a licensed credit provider. Why do you think this Is Important (not)?

* Connecting to the grid (refer to paragraph 4.2)

* The code encourages retallers to play a role Inensuring that customers are connectad to the grid - does this strike the right balance?

[
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RPS

Focus area 3 — Customer information

The Focus area 3 discussion was primarily about information that customers would require and
asked three key questions:

1. How should the Code play a role in providing information to consumers?
2. What types of information do you think are needed by consumers?
3. How do we best communicate with them?

Below is a summary of comments and table materials.
How can the Code could play a role in providing information to consumers?

There was a consensus that the Code was an important communication mechanism for consumers
given the information asymmetry between industry and consumers. The Code should include a
responsibility on signatories to provide consumer information products that related to the existence
of the Code itself, the products and services covered by the Code and consumer protections. This
information could be produced centrally by the Code administrator and reviewed regularly.

What types of information are required?
The types of information considered to be useful included:

e Checklist for consumers to ask the right questions of installers including right-sizing their system and
compare quotes

e Atool to determine indicative payback (best case and worst-case scenario) based on customer’s
usage, lists variables and agreed assumptions (e.g. % self-consumption, % of increase in energy
bills) and that separates the different technologies (i.e. not rolling up the ROI on solar and batteries
together)

¢ Quick user guide for the products and/or service and how they impact the consumers’ energy system
e.g. FAQs on what happens when there’s a blackout?

e Template contract that incorporates a number of questions about “fit for purpose” to ensure that the
customer and installer are on the same page and is signed by both and makes it clear who is
responsible for what e.g. customer responsible for structural integrity of the roof, installer responsible
for getting the system connected etc.

e Checklist for installers to ensure that they have sufficiently informed customers about key aspects of
products, services, rights etc. (e.g. solar export restrictions) and set them up so that they meet
expectations e.g. warranty details provided, confirmation of commissioning of the system etc

¢ Under the code solar inverters must be set to allow online monitoring (where available) and the
customer should be informed of this functionality

e Information on how the customer can maximise their return on the BTM products and services (e.g.
as set out on www.solarchoice.net.au)

e Specific information for small business customers that is targeted to their circumstances
e Information on consumer protections
¢ Information on what to do at end of life, particularly for batteries

e Where to go if there is a problem?

L
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How do we best communicate with consumers?

The Code could provide checklists, flowcharts, graphics and standard information to BTM
providers so that consumers are receiving the same message at the right time (namely pre-sale or
at the point of sale). Providers should also display their commitment to the Code on their website
or when they are sending quotes and link to the BTM Code website. The consumer information
products could also be branded the same at the Code to ensure credibility.

In addition to material in an accessible website that is linked to the Code, there is a need for
resources that can be printed and handed to customers by BTM providers, especially for those
without access to the internet. Online communications could be done through video, social media
and through pop-ups or google ad words when people are researching. Communicating through
Choice or consumer advocates could be another way of informing customers of the existence of
the Code and directing them to the central BTM Code website.

Reference was also made to the fact that a number of States had information lines e.g. South
Australia and New South Wales on energy issues, and that a similar function could be fulfilled by
the Code administrator.

L
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Behind the Meter Code of Conduct — Customer information
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Focus area 3 — Customer information

* How should the Code play a role in providing information te consumers?

* What types of infermation do you think are needed by consumers?

* How do we communicate best with them?

[
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Focus area 4 — Signing up

The focus area 4 discussion was primarily about signing up to the Code.

The focus area 4 questions were about any barriers that may prevent companies from signing up,
areas of the code that require clarification, potential compliance issues with signatories and the
proposal that the Code Administrator develop on-going standards - presumably to ensure that the
code provisions are kept up to date and in line with developing technologies.

The first question focused on any potential barriers to uptake of the Code. Participants mentioned
that the value in signing up to the Code was unclear, with the proposed governance and ensuring
compliance with the Code as key considerations. However, the majority of comments centred on
the proposed fee structure and how it would be calculated. Many comments queried the method of
calculation and proposed alternatives such as relative to turnover and number of employees. The
ease of joining the Code (ie it cannot be too onerous or cumbersome) was identified as a potential
barrier to entry.

Clarification on the code was required at the fundamental level on defining ‘behind the meter’ and
how it would be relevant to consumers. Additionally, comments asked for further definitions on
‘customer’, ‘list of equipment exclusions’, ‘residential and small business’ and the delineation
between ‘residential and commercial’ customers. The comments also focused on how to report
breaches of the code, and how the provisions of the code can be enforced and regulated. A few
comments noted that the code needs to be clear and practical to reduce confusion and ambiguity.
The role of educating uninformed consumers was seen as fairly important due to the low
understanding that consumers have in a fast changing industry.

Another clarification identified in the Code would be to consider the entire customer journey and
that there is more work to do to go further on the scope of the Code. It was felt that the Code ends
at the warranty stage and that there are further stages to ensure coverage of the end to end
process, including but not limited to the final recycling of the product.

When asked about potential compliance issues, many comments identified the need for
compliance, sanctions process or proper enforcement with the Code. A few comments also picked
up the requirement to fund the new code, with suggestions for seed funding from federal
government. Additionally, a number of comments raised issues on customer awareness of the
code, and how the code would fit into the space with several other codes in existence.

The final question was around the role of the Code Administrator, and their role to keep the Code
up to date. A suggestion was to get ACCC authorisation on the main code, with a working group to
develop the technical schedules. A few comments asked about the actual body that would own the
code, as a point to raise issues. Transparency around the fees and revenue of the proposed code
would give the Code more credibility, as well as a proper vetting process. It was suggested that the
Code committee should be inclusive and one that is representative of the whole industry. A few
comments also indicated a preference that joining the code should be mandatory for industry.

It should be noted across the focus areas a fair few comments were on installers (for example,
reporting incorrect installations) and the accreditation for installers, the establishment for an
insurance fund for consumers as well as the need to stop ‘phoenixing’ activity within the industry.

L
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Behind the Meter Code of Conduct - Signing up
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Focus area 4 - Signing up
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to keep the Code up-to-date?

* Are there any parts of the code that would deter companies from signing up?

* Is anything unclear in the Code that needs to be clarified?

* Do you foresee any compliance issues!?

* Are you comfortable with the Code Administrator developing ongoing standards and guidelines
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Next steps

Technical working groups

While the consultation was extensive, it was focused on the main Code document, which aimed to be
technology neutral. Stakeholders were advised that technical schedules would be produced in early 2019
and consultation would occur through working groups. During the forums, we issued sign-up sheets to and
70 stakeholders have already signed up to be part of the working group for the technical schedules.

Webinars

A series of webinars are planned for early 2019 to promote the code and consultation more widely,
especially in regional areas.

Communicating with stakeholders

Once all feedback from stakeholders has been received, and analysed by the Behind the Meter working
group, the next stage of communication and consultation will be designed. The aim is to have a working
code ready for the second half of 2019.

L
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COAG
Energy Council

,,hair

Mr Matthew Warren
Chief Executive
Australian Energy Council
GPO Box 1823
Melbourne VIC 3001

Dear Mr Warren

| am writing to request Australian Energy Council, in collaboration with Energy
Consumers Australia and other relevant stakeholders, develop an industry-wide Code
of Conduct for sellers of behind-the-meter products and services.

Consumers are driving change in the energy market by embracing distributed
generation and storage technologies, and in response, the industry is transforming by
offering a wider range of energy services and products. While this changing market is
offering greater choice to consumers, with commensurate benefits, it can lead to
greater complexity and a risk of some consumers getting products that don’t meet their
needs or offer poor value.

Given this, the Council of Australian Government Energy Council has undertaken a
review of consumer protections for energy products and services that fall ‘behind the
meter’ including solar and storage technologies. Ministers wanted to ensure consumer
protections continued to balance consumer wellbeing with market efficiency and
promotion of innovation. The review was informed by consultation with industry,
consumer representative organisations and other stakeholders.

The way energy is regulated depends on how that service is provided. The National
Energy Customer Framework (NECF) provides energy-specific consumer protections
related to the sale of energy by authorised retailers and exempt sellers. While the
NECF has not been adopted in Victoria, similar protections apply under the Victorian
Retail Code.

The Australian Consumer Law (ACL) provides universal consumer protections in
areas such as unfair contract terms, product safety, misleading information, and
product liability. This offers complementary protections in cases where the NECF or
Victorian Retail Code does not apply. For example, when consumers are leasing or
purchasing technology outright, the ACL serves as the principle form of regulation for
these energy products.

coaeerierEvcauncil.eov.au Secretariat
GPO Box 787
Canberra ACT 2601
Telephone: (02) 6274 1668
energycouncil@environment.gov.au
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In March 2017 the Final Report ofthe ACL Review made recommendations that will
improve regulation including, allowing for greater consumer access to consumer
guarantees and greater guidance on contract terms and unsolicited consumer
agreements. It will also increase the threshold of purchases from $40,000 to $100,000.

Noting the above, the Council has concluded that consumer protections offered under
the ACL and the NECF provide sufficient protection in relation to new and emerging
products, appropriately balancing consumer protection with an innovative energy
market. Ministers did not, at this stage, find a case for NECF regulation to be extended
to behind- the-meter energy products that currently fall outside the NECF.

That said, stakeholders raised a range of concerns that suggest a more consistent
approach by industry in relation to a range of issues is needed. Consistent with this, the
Council is seeking industry agreement to cooperatively develop a single, industry wide
Code of Conduct for all behind- the-meter electricity supply services and products.
Ministers believe an industry led Code would improve the consistency and quality of
information and the management of disputes without the need for heavy handed
regulation. The Code should address the following issues with further detail provided
in the attachment:

. Information provision;

. Dispute resolution mechanisms;

. Ensuring product is fit-for-purpose; and
. Customers in financial difficulty.

The Australian Competition and Consumer Commission (ACCC) has a guideline for
developing effective voluntary industry-based codes that could inform this work. The
Clean Energy Council’s Solar Retailer Code of Conduct has been established since
2013 and is a good example of an effective voluntary code that benefits industry and
consumer alike, and could be potentially be expanded to encompass other products.

The Council has also written to the Clean Energy Council, the Australian Solar
Council and Energy Networks Australia. While the Code would need to be
collaboratively developed across organisations, there may be a need for one
organisation to co-ordinate this effort. While the Council sees clear benefits in industry
taking the lead, if agreement cannot be reached on developing a single industry-wide
code, or the Code is not universally applied, the Council will consider whether further
regulatory intervention is required.

coagenerRvcQyncil.gav.au Secretariat
GPO Box 787
Canberra ACT 2601
Telephone: (02) 6274 1668
energycouncil(5)environment.gov.au
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Council would welcome the opportunity to review the draft Code of conduct no later
than 31 August 2018, and invite a representative of the industry group developing the
Code to address the Council at its November 2017 meeting on progress against its
development.

Any inquiries on the Code can be directed to Gayle Leaver (07 3166 0170) or Rebecca
Knights (08 8226 5500) Co-Chairs, Energy Market Transformation Project Team.

Yours Sincerely

The Hon Josh Frydenberg MP
Chair
COAG Energy Council

[{9 August 2017

coagenergycounal.gpv*au Secretariat
GPO Box 787
Canberra ACT 2601
Telephone: (02) 6274 1668
energycouncil (3environment.gov.au
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Brighte Capltal Pty Ltd

ABN 7. 1

Commercial In Confidence

6 February 2019

BEHIND THE METER DISTRIBUTED ENERGY RESOURCES PROVIDER CODE SUBMISSION

OVERVIEW

1. The COAG Energy Council has requested industry, consumer groups and other stakeholders
to develop an industry-wide Code of Conduct for sellers of distributed energy resource products,
systems and services including solar and battery storage technologies, and as such the Behind
the Meter Working Group (BTMWG) has prepared a draft Code for comment.

2. We acknowledge the important work of the BTMWG on the draft Code and welcome the
opportunity to make a submission in relation to the draft.

3. We trust the BTMWG will treat this submission as confidential and that this submission will not
be disclosed to other parties without Brighte’s consent.

ABOUT BRIGHTE

4. Brighte is an on-the-spot finance platform and marketplace for solar, batteries and home
improvement products. We provide consumers with tools and resources to assist with
purchasing solar and batteries, a matching service to find Brighte accredited vendors and
payment plan options that remove the upfront cost and allow the consumer to spread their
purchase amounts over time.

5. Brighte provides a continuing credit facility called BrightePay to Australian home owners for
the purpose of solar, batteries and home improvement products. BrightePay is a “Buy Now
Pay Later’ product which is part of a fast growing and dynamic non-traditional credit
industry. We believe we provide a very specific solution for a very specific problem.

6. We believe that every Australian family deserves access to a sustainable home and our goal is
to make it affordable for and empower consumers to purchase goods for that purpose. We
operate at the point of sale and work with hundreds of accredited vendors around the country.
Our mandate is to make access to credit for solar, batteries and home improvements easy,
accessible and flexible.

7. In essence, we make clean energy solutions more affordable to Australians who would not
otherwise afford it. With our support, vendors are better equipped to help customers invest in
energy resource products, systems and services including solar and battery storage
technologies and to move towards a clean energy future for Australia.
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What Does Buy Now Pay Later Mean

8. At Brighte we offer a buy now pay later product called BrightePay. A buy now pay later
arrangement such as BrightePay is an arrangement which allows consumers to buy and receive
goods and services immediately but pay for that purchase in instalments over time.

9. A Brighte buy now pay later arrangement involves three separate transaction:
(&) a transaction between the consumer and Brighte for the provision of the payment plan;
(b) a transaction between the consumer and the vendor for the provision of goods and
services; and
(c) a transaction between the vendor and Brighte for the provision of sales and marketing

services. This allows the vendor to access lead generation services and marketing
tools to increase their sales conversions.

10. There are multiple ways for a customer to apply for BrightePay:
€) an accredited vendor can assist a customer to make an application via the vendor’s
own device using the Brighte mobile app or Brighte vendor web portal;
(b) a customer can apply via their own device using the Brighte mobile app or web portal;
(c) a customer can make an application by calling the Brighte Customer Service team.

Figure 1: How a buy now pay later arrangement works

Consumer
1. Consumer buys and 3. Consumer repays
receives goods or services the provider for their
from a merchant purchase over time

N
2. Provider pays the
Buy now pay
Merchant marghant for the purchase later provider
(minus merchant fees)

Mote: This figure illustrates that when a consumer uses a buy now pay later arrangement to buy
goods or services, the merchant is paid by the provider of the arrangement. The provider then
collects repayments from the consumer to recover the upfront payment over time. Consumers can
receive the goods or services immediately, well before the purchase price has been fully repaid.

Table 1. (extract from page 19 figure 1 ASIC Report 600: Buy Now Pay Later)
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The BrightePay application process involves collection and near instant verification of many
data points including many of those collected from the customer. Our customers are required
to provide identification details as well as income and expense details. On receipt of the
customer’s application for a payment plan, we conduct a serviceability assessment. This
includes external verification and third-party data checks including land title, DVS and credit
bureau. We then make an assessment of the customers overall suitability for the product before
approving or declining the application.

On installation of the product by the vendor, we ask the customer to confirm that the goods
have been installed to the customers satisfaction before we pay the vendor. The customer’s
payment plan commences after we receive this confirmation from the customer.

At any point prior to customer’s final confirmation of installation, the customer can withdraw
their application for finance without incurring any fees.

We offer BrightePay facilities with limits up to $30,000 for consumers and with terms ranging
from 6 to 60 months.

BrightePay is not regulated by the National Credit Code as this product meets the exception
criteria set out in section 6(5) of the Code. It is a continuing credit contract and it only includes
charges for credit that amount to an establishment fee and an account keeping fee that is fixed.

We note that in 2018, the Australian Securities & Investments Commission (ASIC) released its
review into the buy now pay later industry. The aim of the review was to develop a broad
understanding of the industry, to identify potential risks for consumers in utilising buy now pay
later products and to make recommendations as to whether these products should be brought
under the regulation of the National Consumer Credit Protection Act 2001 (National Credit
Act).

Brighte was one of the six providers that were included in ASIC’s review.

ASIC’s review culminated in Report 600 released in November 2018 (ASIC Report 600). Its
over-arching finding was that it was not necessary for buy now pay later products to be required
to comply with the National Credit Act.

We note further that Report 600 found that:

€)) the buy now pay later industry was diverse and evolving;

(b) buy now pay later arrangements were commonly used and in 2017-18 over 2 million

consumers had used a buy now pay later arrangement representing about 10% of the
adult population;

(c) users found buy now pay later arrangements easy to use and convenient;

(d) 90% of users believed that buy now pay later arrangements helped them manage their
spending;

(e) buy now pay later payment plans were suitable for customers that choose it as a

payment option;
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® that buy now pay later products had low default rates; and

19. We also note that Brighte was mentioned as the only provider in the Report that examined the
income and existing debts held by consumers before providing their services.

20. The Review can be found here: https://download.asic.gov.au/media/4957540/rep600-
published-07-dec-2018.pdf.

Brighte’s Customers

21. To obtain credit with Brighte, applicants must satisfy our strict eligibility criteria which
includes Australian residency, over 18 years old, must own or be purchasing their own home,
be employed or self-employed, be working 25+ hours a week and have a good credit history.

22. Our applicants must buy approved products from an accredited Brighte vendor.

23. A review of our customer profile shows that over 86% of our customers are aged 35 years+ and
that more than 94% of our customers are using Brighte so they can invest in solar and batteries
for their home.

24. Our customers make a considered decision to invest in solar solutions and choose buy now
pay later as a payment option for many reasons including its convenience at the point of sale.

Brighte’s Accredited Vendors

23. We partner with solar, battery and other installers of home improvement products. We call
them our vendors.

24. To become a Brighte vendor, a provider must be accredited by Brighte. Our accreditation
process involves strict vendor due diligence. This includes checking the vendor’s reputation
(through researching customer review forums and other methods), business registration
details, credit checks on the vendor entity and individual directors, business history and
experience, use of reputable equipment and memberships to bodies such as the Clean Energy
Council are considered. It is important to us that we work only with reputable vendors so our
customers are protected. As such we do not accredit vendors that do not meet our accreditation
criteria and note that we refuse more than 30% of vendors who apply to become Brighte
partners for failing to meet our criteria.

25. Once accredited, our vendors undertake training, agree to our Vendor Code of Conduct and
enter into an agreement with Brighte which involves specific obligations such as attending to
customer complaints in a prompt manner and adherence to laws.

26. Brighte has in place a vendor monitoring program that includes the use of data analysis, direct
consumer feedback, customer reviews (ie NPS) and proactive monitoring. We revisit all
accreditations on an annual basis to ensure the vendor’s business continues to meet our
accreditation requirements. We dis-accredited vendors that we have found not to adhered to
our strict standards of behaviour.


https://download.asic.gov.au/media/4957540/rep600-published-07-dec-2018.pdf
https://download.asic.gov.au/media/4957540/rep600-published-07-dec-2018.pdf
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27. From conversations that we have had with our vendors, we know that we are providing a valued
service to the solar and battery market. Our vendors have told us that they need a flexible, fast
and affordable payment option at the point of sale as many of their customers are unable to
pay the purchase price of the goods upfront. Our vendors are strong advocates of Brighte and
at Annexure A you will find some comments from our accredited vendors as to reasons why
customers choose buy now pay later to fund their solar purchases and why this service
continues to be required in the clean energy industry.

BrightePay consumer fees

28. Our fees and charges are always clear and transparent to our customers. At all times during a
quote and application, we clearly outline our fees, terms and conditions and lending criteria. We
believe in transparency and using plain English contracts with our customers.

29. We charge our customers a $1 a week account fee and a $4.99 late payment fee which we cap
at $49.90 or 10 payments per year.

30. As BrightePay is not regulated under the National Credit Code we do not charge a customer
any interest or fees above $200 in the first year and $125 in subsequent years.

Complaints Management

31. Brighte has an Internal Dispute Resolution function in line with Regulatory Guide 165 and is
also a member of the External Dispute Resolution Scheme the Australian Financial Complaints
Authority (otherwise known as AFCA). We have clear Complaints Handling and Hardship
policies and procedures.

32. In instances where a consumer has raised concerns regarding an installation or connection to
the grid, Brighte will actively communicate with the vendor and the customer to ensure the
matter is resolved amicably. In the instance where a customer complains about a vendor’s
conduct or the products purchased, Brighte investigates the matter and depending on the
circumstances, has options open to it under its agreement with the vendor.

33. Brighte encourages flexibility and fairness in its approach to collections. Brighte acknowledges
and understands those who are vulnerable and experiencing financial hardship. Brighte’s
flexible approach includes actively working with customers to find amicable solutions, taking
into consideration a customer’s personal circumstance in a respectful and fair manner.

34. Brighte has not been required to bring any collection proceedings or write off a debt and our
default rates are less than 1%.

OUR RESPONSE

35. In our response we have specifically sought to address Explanatory Memorandum
Consultation Issue 5.3 also being Consultation Draft Question 3 which provides:
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The Code requires a product or system structured payment plan to be through a
licensed credit provider (ie where the consumer is not required to make payment
in full upon installation). This means that the consumer has the benefit of the
National Credit Code protections including interest rate requirements, fee
disclosures, hardship provisions and external dispute resolution access. Do these
benefits outweigh the restrictions for industry?

36. Consultation Draft Question 3 also has a nexus to Consultation Draft Section A.3 Payment and
Finance which states:

We will only work with Credit Providers that have an Australian Financial Services
License (AFSL)

37. We seek to address these two statements together and will term this (the Regulated Finance
Question).

38. In response to the Regulated Finance Question, we have made the following assumptions:
(@ “licensed credit provider” means either an entity which holds an Australian Credit

License and/or a holder of an Australian Financial Services License (Licensed Credit
Providers); and

(b) that these licensees offer financial products regulated under the NCCP (Regulated

Products).
39. We are concerned that to limit payment options to Regulated Products offered by Licensed

Credit Providers will be detrimental to a large cohort of society for the following reasons:

@ limits options: it unfairly reduces finance options available to customers wanting to
purchase solar related products;

(b) limits affordability: decreases the affordability of solar related products;

(c) negative impact: negative impact on the solar market and the environment;

(d) limits innovation: fails to embrace innovative technology as a means to obtain solar
related products;

(e) undermines legitimacy: implies that as buy now pay later is not a product that is

regulated by the National Credit Code, that it is not a legitimate payment option.

Limits Options

40. Our view is that to require sellers to only offer products regulated by the National Credit Code
will have a negative impact on the number of people who can access affordable energy. It will
also unfairly reduce finance options available to customers who want to purchase solar and
battery storage related products.

41. It will negatively impact:
(a) individuals and business owners: economically through lack of access to affordable
energy;
(b) the community and the environment: through less use of renewables; continued
reliance on existing higher cost and carbon producing sources of energy; and
(c) implies that only providers of the National Credit Code regulated products provide fee

disclosures, access to internal and external dispute resolution mechanisms and
hardship assistance.
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42. Evidence shows that buy now pay later is a preferred and legitimate payment option for many
people over and above more expensive or complicated options for finance (for example credit
cards, personal loans and accessing home loan redraw facilities). We have been told by
many of our over 10,000 customers that they chose Brighte because:
€)) of the ease of the vendor referral and application process to a buy now pay later

product compared to a regulated product: “simplicity of process and flexibility of
repayments” - Simon W

(b) clear and transparent pricing and payment terms. "honest approach to us. No hidden
catches etc. And good contact thru to the install process" - Matthew K

(c) certainty of payment amount. - "very easy to deal with in the first place. Interest free
small payment plan makes shopping and life easy!" - Zahirul M

(d) not having to dip into savings or home loan redraw, thus reducing financial safety net.

"A handy alternative when the better half won't listen to reason and use the mortgage
like everyone else. | have already recommended you to a friend." - lan M

43. Typical characteristics of Brighte’s target market are:

() homeowners who prefer not to, or do not have the means of making a large upfront
payment for solar, battery and home improvement products;

(b) homeowners with a mortgage/redraw which they wish to preserve for unexpected
expenses;

(c) homeowners who are looking to reduce their cost of living;

(d) home owners who are looking to make a positive impact on climate change through
their choice of energy source; abd

(e) homeowners who have paid off their mortgage and wish to save their credit card for

day to day expenses.

44. In essence, our customers have made a considered decision to use our finance product to
purchase behind the meter products and therefore is not an impulse-driven purchase.

45. To limit finance options for this customer segment to Regulated Products, in our view would
be unfair and detrimental to the solar and battery industry.

Limits Affordability

46. As we have previously noted BrightePay provides an affordable way for home owners to pay
for solar and behind the meter goods. We noted above that Brighte has in place strict eligibility
criteria including identification and credit checks to ensure that our customers are able to afford
and service any credit provided by us to them.

47. Section 20 of ASIC’s Report 600 noted that buy now pay later arrangements “can be cheaper
for consumers because consumers are generally not charged interest and that there are limits
on the fees that buy now pay later providers can charge.

48. BrightePay also allows households to budget and manage finances without concerns of interest
rate rises.
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49. The benefits of the buy now pay later model is also that it is suitable for buyers of solar and
other energy efficient products who cannot afford to pay cash or wish not to pay cash.

Negative Impact on Solar Market

50. It is estimated that on top of the existing 2 million homes with solar panel systems, that another
2-3 million homes would be suitable for solar panels.

51. Unlike almost any other purchase that can be made in the consumer market, there is profound
evidence on the return on investment of a residential rooftop solar system. Whilst exceptions
may exist, there is undeniably a large cohort of homeowners whom may not be eligible for a
traditional regulated loan product.

52. We believe it is the social responsibility of our nation to ensure that where a proven positive
social impact can be made, then we should ensure that legislation, policies and consumer
groups are accelerating making residential rooftop solar systems affordable and achievable.

53. Legislation, policy makers and consumer groups should ensure that they are not placing
unnecessary and unproven roadblocks or limitations on the uptake of solar systems including
limiting finance options for homeowners wanting to utilise solar technology.

Limits Innovation

54. Brighte’s buy now pay later product allows solar vendors to facilitate an application from the
customer. Brighte then undertakes a rigorous and full credit assessment on the consumer and
interacts directly with them for review and clarification of any points in the application.

55. BrightePay is offered through a variety of digital mediums enabling the application to be quick
and easy. The affordable and streamlined in-home finance solution is well suited to a
homeowner looking for an easy on the spot finance option for solar and batteries.

56. In contrast, a product that is regulated under the National Credit Code such as a personal loan
can be prohibitive to a purchase decision by a customer as it may not be easily and quickly
accessible in the home during the solar and battery consultation process. Financing small
amounts of solar may require consideration of approval for small amounts sub $5,000-$10,000.
A long and lengthy application process that is suited to a larger home loan application may not
be as relevant. This is particularly considering this is not an impulsive purchase and the
applicant is always a homeowner.

57. We note that purchasing a residential solar system is an already complicated process. The cost
of a solar system is a significant investment with a return on investment in many cases being
4-5 years. As such purchasing a system using a finance facility such as BrightePay can, in
many cases, offer a minimal cash flow impact on a household budget such as by offsetting
reduced utility energy bills.

Undermines Legitimacy

58. Buy now pay later is a legitimate payment model.
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We understand and acknowledge consumer protection as our overarching obligation.

While the National Credit Code does not apply to BrightePay, BrightePay is a credit facility
under Division 2 of Part 2 of the Australian Securities and Investments Act (the ASIC Act) and
therefore Brighte, as a provider of a credit facility required to comply with the ASIC Act.
Specifically, Brighte, in providing Brighte Pay to consumers, is prohibited from engaging in
misleading, deceptive or unconscionable conduct.

Brighte is also required to comply with the Australian Consumer Law in offering BrightePay to
customers. Our vendors are also required to comply and wherever possible we remind them of
these obligations.

The solar industry is complex and we are aware that there are operators that are not providing
appropriate services to consumers. Bearing this in mind, we conduct upfront and ongoing
monitoring of vendor performance to ensure we work only with reputable businesses.

We also note we have IDR and EDR complaint handling processes and a hardship policy and
procedure in place.

We have a stringent accreditation and training program for our vendors including how to use
the BrightePay product, we provide advertising guidelines to our vendors to ensure that
misleading statements are not made. Vendors must obtain Brighte’'s approval before an
advertisement about BrightePay can be made by the vendor.

As we have shown, the buy now pay later model is a legitimate model that best serves its
customers, its vendors and the community.

CONCLUSION

66.

67.

68.

69.

We thank you for the opportunity to provide a submission to the Draft Code.

We agree in the importance of balancing consumer protection with market efficiency and the
promotion of innovation. It is important to ensure consumers are protected and yet still have
access to innovative products like Brighte’s buy now pay later product which removes the
upfront barriers and allows consumers to access clean energy solutions.

We recommend that Consultation Draft Section A.3 Payment and Finance be amended to
include buy now pay later finance options offered by providers with stringent lending
assessment criteria in place including suitability assessments and credit bureau checks as
well as internal and external dispute resolution processes in place.

We strongly support the work that the BTMWG is doing to develop a Code which will provide
a much needed industry Code of Conduct. Our submission highlights that a balance can be
struck such that an innovative outcome can be provided, consumers can be protected and
clean energy can be make accessible to Australian households.
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70. As business we have detailed experience in the industry and would welcome the opportunity
to share this with the BTMWG and other parties involved in the drafting of the Code.

Yours sincerely,

Katherine McConnell
CEO and Founder

Shighte | mm———
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https://brighte.com.au/

ANNEXURE A

For the purposes of this submission, we asked some of our largest accredited vendors questions around customer preference in relation to finance options.

Their comments are below.

No Vendor What percent of your | Since you What What are the top 2 reasons a customer chooses to use BrightePay
name customers use cash began offering | percent of | to pay for their solar purchase?

to pay for their solar | 0% interest your

purchase? payment plans | customers
what percent of | ask you
your about
customers using a
have used it for | 0%
their solar payment
purchase? plan?

1 Vendor A 21-40% 61-80% 61-80% Can't afford to pay with cash or don’t want to pay with cash, 0%
interest”

2 Vendor B 1-20% 61-80% 1-20% Can't afford to pay with cash or don’t want to pay with cash, Easy
application process; Fast decision about their application, Repayment
by instalments

3 Vendor C 21-40% 41-60% 81-100% | Can't afford to pay with cash or don’t want to pay with cash, 0%
interest, Repayment by instalments, Most customers do not have cash
available for a purchase of $5K-$8k yet they pay more per week to
power companies than the system will cost on payment plan these are
struggling families who are hardest hit by high energy prices , with the
least amount of cash available other than basics.

4 Vendor D 1-20% 81-100% 1-20% Can't afford to pay with cash or don’t want to pay with cash, Fast
decision about their application

5 Vendor E 21-40% 81-100% 61-80% Easy application process; 0% interest

6 Vendor F 1-20% 81-100% 81-100% | Can't afford to pay with cash or don’t want to pay with cash, 0% interest

ANA.001.001.0367
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Level 6, 179 Queen Street
Consumer Melbourne , VIC 3000
action
law centre info@consumeraction.org.au

consumeraction.org.au
T 03 9670 5088
F 03 9629 6898

22 January 2018

By email: BTMIndustryCode@cleanenergycouncil.org.au

Secretariat
Behind-the-meter code working group
C/- Clean Energy Council

Dear Sir/Madam
Behind the Meter Distributed Energy Resources Provider Code

We write to provide feedback on the Consultation Draft Behind the Meter Distributed Energy Resources
Provider Code (the Draft Code).

In summary, we consider:

e the name of the code should be readily understood by the public;

e the code should promote consumer protection as a means to ensuring innovation benefits
consumers;

e the code should prohibit all forms of unsolicited selling, or require an ‘opt-in’ model for unsolicited
selling;

e the code should require signatories to only deal with credit providers that are appropriately
regulated; and

e thesanctions available for breach of the code should be robust and the code should not unduly limit
their application.

About Consumer Action Law Centre

Consumer Action is an independent, not-for-profit consumer organisation with deep expertise in consumer
laws, policy and direct knowledge of people’s experiences of modern markets. We work for a just
marketplace, where people have power and business plays fair. We make life easier for people experiencing
vulnerability and disadvantage in Australia, through financial counselling, legal advice, legal representation,
policy work and campaigns. Based in Melbourne, our direct services assist Victorians and our advocacy
supports a just marketplace for all Australians.

Name of code

The name of the code needs to better reflect community understanding with the types of products and
services that are being regulated.

The current name, “Behind the Meter Distributed Energy Resources Provider Code” reflects an industry-
specific view of the sector. For example, the term ‘behind the meter’ is from the industry’s perspective; from
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the consumer’s perspective the relevant products and services are in front of the meter. Furthermore, the
term ‘distributed energy resources’ is a highly technical term.

We recommend consideration be given to “solar, battery and related energy products and services” as a
more appropriate name for the code.

Drafting principles

The explanatory memorandum for the Draft Code outlines certain drafting principles, the first of which is
“balancing consumer protections with market efficiency and promotion of innovation”. With respect, we
consider the premise that consumer protection and efficiency/innovation need to be balanced or traded
against one another to be misguided.

Innovation can produce significant benefits for consumers. However, not every product intervention is
necessarily in consumers’ best interests. This is particularly the case in complex or essential services
markets, where the risk of bad product design and mis-selling can have severe consequences. For example,
it appears “innovation” in solar retail largely involves finance offerings that evade national credit laws. This
is not innovation that benefits consumers.

An effective industry code needs to ensure that innovation and efficiency genuinely meets the needs of
Australian consumers rather than simply facilitating the selling of products more effectively.

Key commitments
We support the key commitments articulated in Part A of the Draft Code.

However, we suggest that in addition to sales practices being “responsible”, the key commitments
acknowledge that sales practices, products and after-sales service be provided fairly, honestly and in
accordance with community expectations. This would recognise that community expectations regarding
the provision of relevant services cover their full life-cycle and not just the point of sale.

We also note that the key commitment regarding payment and finance (A.3) should reference an Australian
Credit Licence, not an Australian Financial Services Licence.

Practice requirements
Unsolicited selling

We strongly recommend that the Draft Code be amended to specifically prohibit unsolicited selling,
including door-to-door selling and tele-marketing. There is substantial evidence of consumer detriment
caused by these selling methods, and they do not meet community expectations.

The report Knock it Off: door-to-door sales and consumer harm in Victoria, jointly published by Consumer
Action Law Centre, the Loddon-Campaspe Community Legal Centre and Westjustice, includes over twenty
case studies, more than half of which related to the selling of solar panels. As the report notes, “unsolicited
retail sales of solar panels are causing significant consumer harm—this is driven by a number of factors
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including consumer anxiety over rising energy costs, limited understanding of the product and appropriate
cost, and access to (often inappropriate) finance which makes the purchase achievable”.*

The report also outlines a number of psychological or behavioural techniques that contribute to the risk of
consumer detriment associated with door-to-door selling, including:

e 'Thefootinthe door'—ratherthan being a literal, physical, foot-in the door, this technique describes
a process whereby a person is induced into complying with a significant request by first agreeing to
a smaller request, or a number of small requests. The more the subject complies with the requester,
the more likely they are to continue complying, despite the potential large or demanding nature of
the final request.

e Social norms, politeness and the commercial advantage of familiarity—the act of asking a person to
leave your front door, closing the door on them, or hanging up the phone requires greater
psychological resources than simply walking away, as a consumer may do in a store setting.

e The cognitive impact of poverty—research suggests that people on lower incomes are less likely to
assert themselves and are more likely to agree to an undesirable transaction than others. This is
because such people can have reduced “bandwidth” due to the life stresses involved in being poor.

In addition, the report outlined original research that demonstrates that cooling-off periods don’t work. A
behavioural experiment showed that where people had to take action to demonstrate regret, they did not
do so. The research concludes that the findings are explained by the concept of “inertia”. This concept
dictates that those who make a decision are very unlikely to use their cooling-off rights to change their
mind.?

For this reason, as an alternative to a complete prohibition, the Knock it Off report recommended an opt-in
model for unsolicited selling. This would require consumers to opt into an unsolicited sale, a certain period
after a sale. A major benefit of this approach would be to remove the influence of sales staff on a final
purchase decision.

Regulator statistics also show that there is considerable consumer harm and even breaches of the law
associated with telemarketing and the sale of solar. The Australian Communications & Media Authority
notes that solar is one of the main areas of concern identified by consumers, particularly about
telemarketing.?

It also appears that lead generation, the process of identifying people who are potential sales targets or
‘leads’, is widespread in solar and related industries. While, for industry, lead generation techniques can
connect people with personalised product and service offerings and stimulate consumer demand, such

" Consumer Action, Knock it Off! Door-to-door sales and consumer harm in Victoria, November 2018,
available at: https://policy.consumeraction.org.au/wp-content/uploads/sites/13/2017/11/Knock-it-off-
Consumer-Action-Law-Centre-November-2017.pdf

2 Paul Harrison, ‘Cooling-off periods don't work: study’ 7he Conversation, 28 November 2016
https://theconversation.com/cooling-off-periods-for-consumers-dont-work-study-69473

3 ACMA, Action on unsolicited communications July to September 2018, available at:
https://www.acma.gov.au/theACMA/action-on-unsolicited-communications-july-to-september-2018
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marketing practices are likely to cause consumers to be disempowered, manipulated or be misled.* We
consider that the most effective protection against these outcomes is to better requlate unsolicited selling.

Payment and finance (B.3)

In addition to dealing with credit providers that have an Australian Credit Licence, the Draft Code should
specify that signatories will only offer finance or credit arrangements that are requlated by the National
Consumer Credit Protection Act 2009 (Cth) (NCCPA) (including the National Credit Code)—this would avoid
the situation where some credit providers have an Australian Credit Licence but structure their product to
avoid the protections of the NCCPA.

This would prohibit solar sales to use “buy now, pay later” (BNPL) services. We note that these services are
common in the solar industry, but consider that they should not be allowed by a best practice industry code,
given:

e BNPL services do not have to be licensed;

e BNPL are not required to ensure credit offers are suitable or affordable for consumers; and

e BNPL are not required to have dispute resolution procedures in place.

We note that the reference to ‘credit lease’ in clause B.3.1(a) should be ‘consumer lease’.
Grid connection (B.4.2)

We support the flexibility to allow a consumer to organise connection to the grid themselves, but consider
that where the retailer does this on the consumer’s behalf, they should retain responsibility to ensure that
the outcome of grid connection and appropriate approvals and requirements are in place. Where the
consumer actively chooses to arrange connection themselves, the retailer should assist the consumer with
information through the process.

However, we consider that where a consumer choses to connect to the grid themselves, this should not of
itself enable a retailer to deny warranties or guarantees. The retailer should be still required to comply with
warranties that are applicable, including those required by the code.

Personal information (B.6.2)

It is better practice to require a consumer to opt-in to the use of their personal information for future
marketing, even where it relates to the sale itself. We note that this should not inhibit a retailer from
contacting their customer in relation to after-sale service, but it should limit them from selling additional
product unless the consumer has actively sought such communication.

4 Consumer Action, Dirty Leads: Consumer protection in online lead generation, March 2018, available at:
https://consumeraction.org.au/wp-content/uploads/2018/03/Dirty-Leads-Consumer-Action-Law-Centre-

March-2018.pdf
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Code administration

We note that the code administration section of the Draft Code is still in development, as such, the following
comments are high level only.

In further development of this section of the code, we encourage the working group to be aware of the
differences between code administration and complaint handling. Code administration should be primarily
focused on promoting and monitoring compliance, including determining breaches and appropriate
sanctions. Complaint handling, by contrast, is not the central role of code administration. While it may make
sense for the code administration to play a concierge role to assist with resolving disputes, we consider that
what is needed is an external dispute body to manage disputes between signatories and consumers.

The Victorian Government’s Final Response to the Independent Review of the Electricity & Gas Retail
Markets in Victoria supported the recommendation to expand the powers of the Energy & Water
Ombudsman Victoria (EWOV) to cover emerging energy businesses, products and services. We consider
that this recommendation should be implemented such that signatories and other providers submit to the
jurisdiction of EWOV.

The independence of the code administration process, including through the appointment of an
independent code review panel, is essential to confidence in the industry code. We consider that such a
panel should be responsible for overseeing the administration of the code, including compliance promotion
and monitoring. It should also respond to particular matters referred to it by the code administrator,
including hearing of appeals, and drive better practice standards in the industry.

We are concerned that the Draft Code does not include any reference to sanctions for breach or
contravention of the code. This is a significant gap. We consider that there should be a wide variety of robust
sanctions available, and that it should be discretionary for the administrator to determine the appropriate
sanction. The code itself should not unduly limit which sanctions should be applied, noting that a signatory
has the opportunity to make an appeal to the code review panel.

Please contact us on if you would like to discuss this
submission further

Yours Sincerely,
CONSUMER ACTION LAW CENTRE

Gerard Brody
Chief Executive Officer
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8 February 2019
Locked Bag 14051
: : Melbourne City Mail Centre
Behind the Meter quklng Group Victoria 8001 Australia
Clean Energy Council T1300 360 795
Level 15, 222 Exhibition Street, www.ausnetservices.com.au

Melbourne VIC, 3000

Via email to: BTMIndustrycode@cleanenergycouncil.org.au

Dear members of the Behind the Meter Working Group,
Draft Behind the Meter Distributed Energy Resources Provider Code

AusNet Services is pleased to have the opportunity to make this submission in response to the
draft Behind the Meter Distributed Energy Resources Provider Code (the draft Code) and
participate in its development. The draft Code would establish consumer protections that extend
beyond those provided to customers of solar systems by the CEC accredited solar retailer model.

The draft Code proposes consumer protections offering a minimum set of customer service
expectations while balancing with efficiency and promotion of innovation. With the small-scale
technology certificate losing value the CEC accredited solar retailer arrangements is losing
enforceability, making the development of a Behind the Meter Distributed Energy Resources
Provider Code essential.

AusNet Services, in principle, supports the intent of the draft Code in providing a minimum set of
consumer protections to customers of distributed energy resource products, systems and
services, including storage technologies. The draft Code fully acknowledges the need for a
Connection Agreement with the network and sets how the installer or customer seeks this
agreement, including “respond within a reasonable timeframe to any additional compliance
requests from the distributor”. We agree that arrangements with the DNSP are an important
consideration for the code and this highlighted provision is a reasonable service expectation, and
represents the right balance between consumer protection and consumer autonomy.

In some regards the draft Code does not go far enough in providing this minimum safety net for
customers. We recommend:

e |t does not recognise that some Distributed Energy installations may have legally binding
safety requirements established under jurisdictional safety regulation. We expect the
draft Code would have recognised that safety requirements may be applicable and
warrant the installer or seller must satisfy those requirements as a condition of sale.

e Privacy provisions should be expanded to outline how the information transmitted from
the customer’s purchased Distributed Energy device to the manufacturer’'s cloud based
systems would be protected and made available to the customer. Customers may want
to provide this data to other energy suppliers or distribution businesses as a way of
participating in Demand Response initiatives.

AusNet Electricity Services Pty Ltd /ABN 91 064 651118
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We appreciate the above recommendations would expand the Behind the Meter Distributed
Energy Resources Provider Code and make it more complicated. However, we consider the
additional provisions are warranted in terms of promoting safety and providing customers with
more avenues to participate in future energy markets.

Should you have any queries in relation to this submission please do not hesitate to contact
Justin Betlehem on

Yours sincerely,

Charlotte Eddy
Manager Economic Regulation
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Level 15, 222 Exhibition Street T:+61 39929 4100 =2 CLEAN
Melbourne VIC 3000 F:+61 39929 4101 s
Australia £ info@cleanenergycouncil.org.au e ENERGY

cleanenergycouncil.org.au COUNCIL

ABN: 84127 102 443

25 September 2019

Ms Susie Black

Director — Coordination and Strategy
Merger & Adjudication Review Division
Level 17 Casselden Place

2 Lonsdale Street, Melbourne 3000

Sent by email to:

Dear Ms Black

New Energy Tech Consumer Code - AA1000439

The Behind The Meter Working group (the BTMWG), on behalf of the Applicants, has considered
the issues raised by the submissions following the ACCC'’s draft determination on 1 August 2019
and the Pre-Decision Conference held on 9 September 2019.

We write to provide further information to the ACCC on several matters including:

Clause 24 — Payment and finance

Clause 4 — Unsolicited sales

Appeal for applicants
Appointment of the Chair of the Industry Council

BOWON -~

We provide the following response to these matters, and attach an amended New Energy Tech
Consumer Code, in change marked and final versions.

Clause 24 — Payment and Finance

As stated in our previous submission dated 6 September 2019, the BTMWG understands Buy Now
Pay Later (BNPL) providers are intending to develop a code of conduct that would enhance the
protections provided to consumers utilising these finance products. The BTMWG support this
approach and have amended the previous clause 24(b) to permit products regulated under this
approach to utilised by signatories.

It is our understanding that a code of this nature could be approved by the Australian Securities
and Investment Commission, under its Regulatory Guide 183. We note that a number of
stakeholders have submitted that ASIC approval may be challenging, or delay implementation of
such a code. The BTMWG note these concerns, but consider that if practicable, obtaining regulator
approval ensures a thorough and transparent consultation process, as was the case in the
development of the NETCC.

The Administrator, in consultation with the Industry Council will be required to ensure any code
developed provides substantively equivalent protections to those provided in the NCCPA.
Approval by a regulator will assist the Administrator in identifying whether or not any code will
deliver positive consumer outcomes, consistent with the intent of the NETCC.

Clause 4 — Unsolicited sales

The BTMWG has considered further submissions on reducing consumer harm with unsolicited
sales practices and propose to introduce the following commitments for signatories to NETCC.

We consider that sighatories wishing to engage in unsolicited sales should have processes and
procedures in place to ensure positive cutcomes for consumers. Additional werding has been
included to ensure that the Code Administrator is able to conduct reviews on signatories’ processes
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and policies to allow further assessment and consideration of any anticipated harm from direct
marketing.

Additionally, we propose that signatories should not be able to offer finance products during
unsolicited sales, unless they themselves hold an Australian Financial Services Licence. This
ensures competitive neutrality, given the expanded clause 24(b). Without this additional limitation,
Signatories would have only been able to offer products not regulated by the NCCPA during
unsolicited sales. This would result in an unacceptable outcome and should be avoided.

3. Appeal for applicants

The BTMWG supports a right of appeal for applicants to the NETCC and as such, propose an
additional power be provided to the panel to hear appeals from applicants refused by the
Administrator.

4. Appointment of the Chair of the Industry Council

The Stakeholder Panel, consisting of Chief Executives of the participants of the BTMWG, formally
endorsed Clare Petre as the successful candidate for the position of Chair of the Industry Council.
Clare Petre has been appointed as the Interim Chair for the NETCC for a period of 12 months. In
appointing the Interim Chair, the Working Group sought a candidate with the following capabilities:

+ Person of high standing and with an extensive understanding of consumer protection issues

« Capable of reflecting the viewpoints and concerns of consumers

« [Expertise in consumer affairs and the confidence of consumers, consumer organisations,
industry and other key stakeholders

e Supporter of strong governance frameworks

+ Knowledge of self-regulatory frameworks

«  Familiarity with industry and the energy sector

« Chairing, facilitation and negotiation skills

We expect the first roles of the interim chair will be to establish the Industry Council and will
determine and guide proper process for the overall implementation of the NETCC.

Yours sincerely

Kane Thornton
Chief Executive
Sent on behalf of the Applicants
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Part A - Overview

Scope

This New Energy Tech Consumer Code (“the Code”) sets good practice standards for providing Residential and
Small Business Customers with New Energy Tech products, systems and services. We may extend these
protections to other customers if we expressly include this in the contract. New Energy Tech is defined in Part C
of the Code to include such things as solar photovoltaic systems, wind turbines, energy storage systems,
managing a customer’s energy usage and electric vehicle charging services but does not include some simple,
low cost, standard New Energy Tech.

The intention of this Code is to raise standards of consumer protection in the sector, to strengthen consumer
confidence in New Energy Tech and to encourage innovation and the development of choice for consumers.

Providers who have been accepted by the Administrator as Code Signatories (referred to as “we” and “our”) are
bound to comply with this Code. Customers protected by this Code are referred to as “you” and “your”.

The Code includes:
e  Part A that provides an overview of the key commitments we make to you
e Part B that sets out our required practices in detail
e  Part C that defines key terms (which are Capitalised in the Code) and

e an Annexure setting out how the Code is administered, monitored and enforced, including our
obligations to the Administrator and the Code Monitoring and Compliance Panel (“The Panel”).

The Code operates alongside a range of existing legal and regulatory protections. Generally, it does not repeat
these protections except as needed to provide you with a complete understanding of what to expect from us.

Key Commitments

1. The key commitments made under this Code are to: «
a) Provide you with clear, accurate and relevant information to help you make informed choices
b) Encourage you to be aware of your rights under the law and the Code
c) Ensure that our sales practices are responsible
d) Ensure that products, systems, services and documentation provided under the Code are suitable

and fit for purpose

e) Support staff training and work processes that ensure that we comply with the law and the Code
f) Ensure that we will be responsive to your needs and take prompt, appropriate action if you make
a complaint.

Attachment B -— Revised Draft for ACCC — New Energy Tech Consumer Code April-September 2019 Page 2
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The Code aims to cover the main steps of your ‘customer journey’ as illustrated below.

Promotion
We will be honest,

accurate, clear and
fair. ,
Fit for purpose (

Our aim is to ensure

that our offers are
fit for purpose.

|
ill
ask about you '

needs and ensure
that our offer is fit
for that purpose.

ontracts
If you agree to go ahead with
an offer involving a contract,
our written contract will

address all aspects of the
quote, including any v io’

payment option
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—
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expected performance and
any limitations, an itemized
list of inclusions, installation
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costs, any relevant warnings
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and complete

provider.
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safety,
We deliver and install
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Warranty

We will honour all
guarantees and
warranties you may be
entitled to and we will
promptly fix service
issues, and make repairs
or replacements.

We£

h our service or your purchase. We will keep

complail i i . i
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Wi ur response, refer you to independent complaints

Complii
We will comply with this Code
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Part B — Our required practices

Advertising and promotion

2. We will ensure that we have adequate systems, policies and processes in
lace to ensure fair marketing and appropriate sales outcomes for
consumers.
+3.  Our advertisements and other promotional material will not include any

false or misleading claims about us or our New Energy Tech. In
particular, our advertisements and promotional material will:

a) ensure all relevant incentive schemes (government and non-
government) are honestly and accurately represented

b) not misrepresent our association with government or falsely claim to be part of a government
scheme
c not make any false or misleading claims about the price, value, quality, capacity, output or other

performance characteristic of our New Energy Tech, for example, through selective advertising,
exaggeration or misleading focus on one or a few aspects only of the New Energy Tech

€}d) make no unsolicited offers of payment arrangements not regulated by the National Consumer

ANA.001.001.0381
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Credit Protection Act (2009) [Cth) (“NCCPA”)

d)e) use language that is accessible and that avoids industry jargon

e)f not make any misleading claims about the place of origin (manufacture and assembly) of our
products

f)g)  not mislead you about the impact our New Energy Tech will have on your energy usage or costs

gth)  ensure that any claims relating to performance and energy cost savings of our New Energy Tech
are reasonably based and where available, based on reputable sources

) advertise the total price for our New Energy Tech as prominently as we advertise any component
of the price

Hi provide information that is specific to the state or region in which the promotional activity takes
place

j}k)  ensure that any disclaimers are clearly outlined and not buried in small print
Kl only include a statement, promise, prediction or opinion if it is reasonably based

Hm)  notinclude information that is no longer current, for example, quote an offer or financial
incentive that is no longer available

m——Dbe clear about any additional cost for finance or an alternative purchasing arrangement for New
Energy Tech when the cost is being recovered in the overall price (e.g. where the price of
financed New Energy Tech is greater than the price that would apply if immediate payment is
made).
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Direct marketing and sales

2:4.  When marketing directly to you, including through a sales agent (as well
as meeting the requirements in paragraph- 3)2}:

a)

b)

c)

d)

e)

f)

we will explain up-front the purpose of any un-requested
(“unsolicited”) contact by us, in person or by telephone and advise
that you can ask us to leave or end the contact at any time

we will leave your premises or end the contact immediately if you
ask us to do so

we will show you our company-issued identification if an unsolicited contact is in person

any interactive internet marketing channel that we use will clearly identify for you the company
whose New Energy Tech is being promoted

we will provide you with the address of our local office or showroom, an email or other electronic
address and a telephone number where any queries can be answered

we will provide you with the Administrator approved Consumer Information Product that
explains the consumer protection framework that applies under legislation and this Code and
sets out other key information. The information may be provided to you in electronic format,
however if you request, we will provide you the information in hard copy.

3.5.  We will adhere to responsible marketing practices at all times and avoid high-pressure sales tactics that
may induce you to make hasty or uninformed decisions about the New Energy Tech you are considering.
High-pressure sales tactics include (for example):

a)

b)
c)

d)

e)

f)

seeking to sell to you if you are unlikely to be able to understand our information and/or our
contract (e.g. due to English language difficulties, age, learning difficulties, mental illness or
physical disability)

offering discounts for agreeing to provide testimonials and/or referrals

claiming special discounts (eg. “community” or bulk-buy discounts) apply, if they don’t

applying psychological pressure to persuade you to make a quick purchase decision (eg. by
unfairly appealing to your emotions)

employing badgering techniques, such as revisiting your premises uninvited or making frequent
telephone calls, to pressure you into signing a contract

other conduct that the Administrator may reasonably identify as high-pressure sales tactics.

4-6.  Throughout our dealings with you, we will take extra care if we become aware that you may be facing

vulnerable circumstances (eg. illness, impairment, a victim of abuse, financial stress).

Attachment B -— Revised Draft for ACCC — New Energy Tech Consumer Code April-September 2019 Page 7
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Fit for purpose inquiry

5:7.___As appropriate to the nature, complexity and cost of the new Energy Tech

you are considering, we will support you in making a fit-for-purpose @ @
choice including:

a) ask you about your specific circumstances, needs and
expectations. This includes the extent to which you plan to use
our New Energy Tech to supplement or improve the efficiency of
energy use while connected to an Energy Network or be isolated
from the Energy Network (also known as “off-grid”) or your
expected outcomes from participating in forms of New Energy
Tech supply such as virtual power plants or other energy markets.

L
<KL

b) enquiring about any need you may have for energy for medical or life-support equipment or
services and ensure that our New Energy Tech is suitable for this purpose and that you are made
aware of any additional or increased risks.

c) ensuring that any offer of New Energy Tech is fit for purpose in light of your circumstances, needs
and expectations as you have described them to us (unless we clearly explain to you orally and in
writing that it is not fit for that purpose). We will include a brief description of your
circumstances, needs and expectations in our quotes and contracts. Where we offer you a New
Energy Tech that is intended to work in conjunction with other New Energy Tech that you already
have or are obtaining, we will ensure that our offer is compatible with that other New Energy
Tech and confirm this in writing in your quote and contract.

6:8. _If you advise us that you are considering operating off the Energy Network, we will provide you with a

copy of the Administrator-approved Consumer Information Product that sets out Energy Networks
Australia’s Off-Grid Principles.

Quote — general requirements

79. _ We will provide you with a written quote that sets out:
a) our full name, Australian Business Number (if relevant) and Quoration
physical address, an email or other electronic address and a
telephone number where any queries can be answered

b) an itemised list of the New Energy Tech to be supplied, including
relevant specifications. For products and systems, this will
include the manufacturer, model, year, quantities, configuration
and performance specifications. For services, this will include
the nature and purpose of the services, whether the services are
ongoing, scheduled (and if so what frequency) or responsive to
your request, the duration of the service commitment and
whether the services will be provided remotely or at your premises

c) information about how the New Energy Tech operates

d) information about any responsibilities you have to facilitate the operation of the New Energy
Tech including maintenance and access issues

e) information about product, system or service limitations that are likely to be relevant to you (eg.
where a battery does not provide a back-up facility)
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f)

g)

h)

k)

m)

n)

o)

p)

a performance estimate for the New Energy Tech to be supplied, which will be reasonably based,
where available rely on reputable sources and comply with any relevant Administrator guidance

where our offer is for a New Energy Tech product or system to be connected to the Energy
Network, information that your energy supply contract may change as a consequence of
purchasing the New Energy Tech and that it is your responsibility to contact your Energy Supplier
to find out about this and whether there are any restrictions to your ability to interact with the
Energy Network

our timeframe for supplying and installing products and systems or commencing services to be
provided to you (if there are circumstances that are out of our control that may cause delay, we
will identify this)

our business terms including the method of making payments

details of any guarantees and warranties that apply. We will specify:

i.  that your rights under your contractual warranty are in addition to the consumer
guarantees under the Australian Consumer Law and that these are not excluded or
replaced by your contract

ii.  the specific details of the guarantee or warranty and how it applies to you

iii.  fora New Energy Tech product or system - the name and contact details of our supplier in
case you want to pursue your consumer guarantee rights under the Australian Consumer

Law against that supplier or if for any reason you are unable to contact us.

for a New Energy Tech product or system, information about its expected life and what is
involved in disposing of it at the end of its life

information about the portability of the proposed New Energy Tech

information about the term of any applicable ongoing agreement and any provisions that may
impact on your existing relationship with an Energy Supplier

if the quote is for an installation on a strata title property and requires the approval of the
Owners Corporation — the need for you to obtain that written approval and provide it to us
before you sign the contract with us

your cooling-off and termination rights (if applicable) under the Australian Consumer Law
(including the right to terminate a sales agreement within 10 business days if the sale resulted

from an unsolicited contact) and this Code

any licenses, accreditation or certification that we hold that are needed to fulfil the offer we are
making to you

that we are bound by this Code

the Administrator-approved Consumer Information Product that explains the benefits of the
Code for our Customers and any other important information as applicable.
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Quote — financial disclosure

8:10. Our quote to you will specify the deposit payable (if any) and the total price of all offered New Energy
Tech including any taxes that apply. We will specify the period of time our pricing is valid for (which will
be at least 10 business days).

9:11. Where our offer is of a Power Purchase Agreement, our quote will specify:

a) the energy pricing and all associated fees and charges, any rights we have to change any of these
and the notice we will provide of any price change

b) a reasonable estimate of the aggregate amount payable over the agreement’s term based on a
stated, reasonable estimate of your energy consumption, including the basis of the calculation
and, if applicable, the energy you will export to the Energy Network

) a clear statement that you must pay the stated energy prices for the term of the contract and
that this amount may not reflect or be competitive with available prices for energy from the
Energy Network.

16:12. Our quote to you will specify site conditions and circumstances beyond our control that may result in
extra chargeable work not covered by the quote (eg. fees for meter exchange/re-configuration, repairs
to existing faults, and changing dedicated off-peak control devices if required).

44:13. Our quote to you will specify the total value of any discounts, regulatory certificates, incentives or
rebates (government and non-government) or government relief schemes and how and when these
may or may not apply.

12:14. Where we offer New Energy Tech services and periodic or intermittent charges apply, our quote will
specify the amount or method of calculation, any rights we have to vary charges during the term of the
contract and the frequency of bills. For example, if there will be charges for software upgrades, we will
aim to provide reasonable certainty as to the cost that you will incur.

13.15. If we make a claim that you are likely to achieve a favourable return on your investment, we will include
in our quote a return on investment calculation that is based on reasonable assumptions and where
available from reputable sources. Our quote will set out our assumptions including:

a) system design, performance and output
b) government and non-government financial incentives

c) energy prices and usage

d) financing costs (if applicable)

e) maintenance costs
f) end-of-life costs
g) any other relevant factors.

We will also clearly state that our calculation is an estimate only and that if our assumptions prove not
to be correct you may not achieve the estimated return.

14:16. If our offer involves us making payments to you (for example, for energy purchased from you), we will

clearly specify how payments will be determined, any rights that we have to change the basis on which
payments will be calculated and the frequency with which payments will be made.
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Quote — design

15.17. If the quote includes New Energy Tech that requires custom configuration or specification and/or
physical installation by us or a competent or qualified installer;we-wil:

a)

b)

<)

we will include as part of the quote:

i.  asite-specific installation design or plan (a sketch or diagram is acceptable) including any
configuration or positioning issues and how the New Energy Tech will integrate with other
New Energy Tech you may have

ii.  a site-specific performance estimate for the New Energy Tech.

before we enter into a contract to provide New Energy Tech to you, we will complete a site-
specific installation design or plan and site-specific performance estimate (both must meet the
requirements of paragraph 1747%6a)) for a non-refundable agreed fee, with no obligation on you
to proceed to contract with us

we can provide a site-specific installation design or plan and site-specific performance estimate
(both of which will meet the requirements of paragraph 171716a)) as an initial deliverable of the
contract if:

i.  we do so before the expiry of your cooling-off period (if applicable)
ii.  we provide you with a full refund, if within 10 business days of receiving the site-specific

installation design or plan and performance estimate you notify us that you do not accept
these.

Quote - connections

16:18. If our quote is for a New Energy Tech that requires approval from your Energy Supplier for connection to
the Energy Network and/ or reconfiguration of your meter, we will also include in our quote:

a)

b)

c)

d)

an offer to arrange this on your behalf and what, if any, charge we will make for doing this

an explanation of the steps that need to be taken to obtain approval and/ or reconfiguration of
your meter and the relevant paperwork that must be completed and submitted prior to
installation

a statement that your Energy Supplier may impose a charge for connection to the Energy
Network and/or reconfiguring your meter and may change your existing energy pricing

a statement that we will support you through these steps if you decide to obtain Energy Network
connection approval yourself and whether there will be any non-refundable charge for this
assistance.
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Contracts

17:19. If you accept our quote and agree to purchase our New Energy Tech, we
will provide you with a written contract that is clear, uses plain language
and is in legible print.

148-20. Your contract will meet the same requirements as for a quote (and may do
this by attaching the quote with any amendments that are necessary). In
addition:

a)

b)

c)

d)

your contract will include our undertaking to you to comply with
the Code

your contract will provide you with a standard minimum supplier’s

warranty period on the operation and performance of the New

Energy Tech including workmanship. The period will meet or exceed the period set from time to
time by the Administrator, in consultation with stakeholders, for the particular New Energy Tech

your contract will include information about how to make a complaint and the complaint
resolution process including your right to access an external dispute resolution scheme (where
applicable), to take a complaint to the Administrator and to take a complaint to a government
regulator and

at the time we provide your contract to you, we will also provide you with any relevant
Administrator-approved Consumer Information Product. We may give these to you
electronically, but if requested, we will provide them in hard copy.

19.21. We will not offer you a contract that involves requiring you to purchase energy or services from another
supplier (called “third line forcing”), except where this is permitted by the Competition and Consumer
Act 2010 (Cth) and we have made this clear to you.

206-22. We will explain the contract to you prior to you entering into the agreement. In particular:

a)

b)

<)

we will draw your attention to any particular requirements of the contract that may cause
confusion or disagreement (e.g. where additional fees may arise, early termination fees, end of
contract payments or any difference between a verbal quote and the final price)

we will clearly explain the process for the payment and trade of any government or regulatory
certificates, and of any relevant trading facility and any limitations

we will advise you that your Energy Supply contract may change as a result of purchasing the
New Energy Tech and that it is your responsibility to contact your Energy Supplier to check what
new pricing may be applied and, after installation of the New Energy Tech, to confirm that the
agreed pricing has been applied.

21:23. Both of us will sign the contract and any amendments. Equivalent methods of legal agreement other
than physically signing a written contract in person are also permitted (for example, electronic
acceptance).
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Payment and finance

22.24. We will issue you with a receipt for any deposit or other
payment you make under the contract.

23:25. We may offer you New Energy Tech with a deferred
payment arrangement as an alternative to upfront payment
upon delivery or installation. If you are a Residential
Customer and this deferred payment arrangement includes
an interest component, additional fees or an increased ==
price (see paragraph 3.n.-2:#}}, we will ensure that: -

a) this deferred payment arrangement is offered
through a credit provider (whether ourselves or a
third party) licenced under the Natienal-ConsumerCredit-ProtectionAct{2009){Cth}
{“NCCEPAA™Y

b) the deferred payment arrangement is either regulated by the NCCPA and the National Consumer
Code (“NCC”) or complies with a regulator approved code of conduct (such as those meeting ASIC
RG 183) that is verified by the Administrator, in consultation with the Industry Council, as

delivering substantively equivalent consumer protections

c) the term of the deferred payment contract or lease is no longer than the expected life of the
product or system

d) ensure-thatyou receive the following clear and accurate information:

Vi.

the name of the licensed credit provider to whom you will be contracted for the
arrangement

a clear statement that the deferred payment arrangement is a voluntary finance option
the proposed total cost under the deferred payment arrangement compared with the cost
of that same New Energy Tech product, system or service if you were to purchase it

outright on that day

the disclosures required under the NCC, including in relation to fees and charges
(regardless of whether the arrangement is regulated under the NCC)

whether at the conclusion of the deferred payment arrangement
* you own any elements of the New Energy Tech or
* you have any entitlement to any ongoing services or pricing and/or

* you have the option to purchase any elements of the new Energy Tech and if so
relevant details, including any associated costs and

a statement that questions and complaints about the payment arrangement should be
directed to the licensed credit provider with whom you will be contracted.

24-26. Paragraph 252524 does not apply if the finance is provided by a government body.

25:27. Paragraph 252524 does not apply if we offer you, as an alternative to full payment on delivery or
installation, the opportunity to make progressive instalments to us over a period of not more than 6
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months, provided that the total amount to be paid by you does not include an interest component,
additional fees or an increased price (see paragraph 3. n2-m}}.).

.

28. Paragraph 252524 does not apply if the Administrator is satisfied that the contract we offer you is a
Power Purchase Agreement and our contract includes a commitment to try and assist you if you notify
us that you are experiencing financial hardship, including by advising you of any relevant government
assistance schemes and by offering you a payment plan.

27-29. Where we are providing an ongoing service to you and the contract allows us to change the price that
we charge you, we will advise you as soon as practical and no later than five business days prior to the
price change taking effect.

28:30. If your contract requires us to make payments to you (whether by transfer of money or by offset to a
payment you make to us), we will make those payments on time in accordance with your contract. If
our payments to you are calculated using an undisclosed formula, we will ensure that our payment
calculation system is regularly audited by a registered company auditor to ensure that payments are
accurately calculated.

Delivery, installation and safety

29:31. We will arrange delivery and installation (if applicable) of New
Energy Tech you purchase from us within the timeframe
specified in your contract, unless any delay is because of
circumstances that were identified in your contract as outside

our control.

306:32. If you purchase New Energy Tech that requires physical .
installation by us, we will ensure your safety and the safety of
our installers. We will install in accordance with all applicable
safety standards, manufacturer’s specifications, relevant Australian Standards, Energy Network
standards, any binding guidance issued by the Code Administrator and good industry practice, using an
installer that is trained, competent and where applicable, holds any required qualification or
certification to undertake the work.

Activation

31-33. If you authorise us to obtain Energy Network connection approval on
your behalf for New Energy Tech, we will:

a) not install or commence the New Energy Tech until approval
is provided
b) provide you with a full refund if the relevant approvals are

not obtained

c) prepare and submit within a reasonable timeframe all
relevant documentation required by the Energy Supplier for
connection to the Energy Network and for reconfiguration of
your meter (if relevant)

d) respond within a reasonable timeframe to any additional compliance requests from the Energy
Supplier (for example, re-submitting incorrect paperwork), and consult with you if necessary
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e) keep you informed of progress at each step, including any restrictions or limitations that may
adversely affect you.

32.34. If you take responsibility for obtaining Energy Network connection approval for New Energy Tech, we
supply to you, we will:

a) clearly explain to you each step in the process for preparing and submitting the documentation
to the Energy Supplier

b) provide you with information as to where to find and how to complete and submit paper or on-
line forms
c) provide you with expected timeframes and any deadlines for each step of the process

d) advise you of contact details for queries or following up on progress

e) advise of any potential problems that may arise

f) provide you with a refund consistent with paragraph 484847 if your application is rejected.
33.35. If you take responsibility for obtaining Energy Network connection approval for New Energy Tech and

your application is rejected after you have signed a contract for that New Energy Tech, we will provide

you with a refund minus reasonable expenses incurred by us to the point of termination of the contract.
34-36. If we supply you with New Energy Tech that needs another form of activation in order to provide you

with the intended benefit, we will explain to you the steps that need to be taken and who is responsible
for these. We will promptly fulfil our responsibilities and keep you informed of progress at each step.

Operating Information

/
35:37. Prior to the activation of the New Energy Tech we are providing you, we usen curoe
will:
a) provide you with comprehensive information for safe and USER GUIDE
effective operation, maintenance and optimisation of your New
Energy Tech

b) explain to you any obligations that you may have to facilitate or

enable the New Energy Tech (for example, to maintain an internet connection that we are able to
access)

c) advise you how to use your New Energy Tech and/or assess the benefit you are deriving from
these. The advice will be appropriate to the New Energy Tech we are providing to you and will
involve at least one of the following:

i.  written instructions and a physical or electronically recorded demonstration (for example,
an instructional video)

ii.  providing you either with a measuring or monitoring device that connects to the New
Energy Tech or with continuous access to a remote monitoring service (in either case that
will facilitate accurate measurement of benefit that is based on objective standards
acceptable to the Administrator) together with written instructions as to how to use that
device or access that service-e+

Attachment B -— Revised Draft for ACCC — New Energy Tech Consumer Code April-September 2019 Page 15

ANA.001.001.0391



iii. acommitment to provide you with regular reports that accurately quantify the benefit
that you are deriving and that meet any guidelines made by the Administrator in relation
to reporting of this kind (for example, in the case of a service that is designed to reduce
your energy bills by smart management of your energy consuming products).

The required information will vary depending on the specifics of the New Energy Tech but will meet the
Administrator’s requirements. The information may be provided to you in electronic format, hard copy

or by web link or something similar. If you request, we will provide you the information in hard copy (in
which case, we will provide it at least quarterly, namely every three months).

Performance
36:38. Our New Energy Tech will meet your reasonable expectations including but not limited to:

a) meeting your needs as explained to us (see paragraph 776), unless we have clearly explained to
you and confirmed in writing that those needs cannot be met

b) performing properly
c) reflecting any agreed contract and meeting the performance specifications outlined by us to you;

d) fulfilling any commitments we make to you (for example, to provide access to an accurate
monitoring service or regular reports that accurately quantify the benefit you are gaining)

e) New Energy Tech that utilises information and communications technology will be secure
f) all our services will be provided with due care and skill.

37-39. If we become aware that New Energy Tech that we have supplied to you is defective or unsafe, we will
promptly tell you and offer to fix the problem if this is possible or otherwise remove the product or

system from your premises and provide reasonable compensation to you.

38-40. If we provide you with New Energy Tech that involves the use of equipment that you own, we will do so
in a way that is consistent with the equipment manufacturer’s instructions and warranty requirements.

Move from premises

39:41. If our contract with you includes a lock-in period and imposes fees if you terminate early, and

a) the services are not transferrable to another property
b) you sell or move from the property to which those services are being provided
c) the occupier of the property agrees to take over your contract

we will agree to the occupier of the property substituting for you under the contract and will not charge
you early termination fees, unless we have a reasonable basis for refusing to contract with the occupier
of your property.
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Warranty claim

406:42. We will respond promptly to any warranty claim by you and within a
reasonable timeframe implement warranty repairs and replacements, remedy
service issues or provide compensation.

41-43. We will provide you with the name and contact details of our New Energy
Tech product or system supplier in case you want to pursue your consumer
guarantee rights under the Australian Consumer Law against that supplier or if

for any reason, you are unable to contact us. we-should-ge-eutefbusiness:

42.44. In some circumstances, you may not be entitled to a consumer guarantee under Australian Consumer
Law, and in that case, you may not be entitled to a remedy, if the claim is due to something that:

a) someone else said or did (excluding our agents or employees) or

b) beyond human control that happened after the goods or services were supplied (for example, an
extreme weather event).

Termination of contract

43:45. You are entitled to terminate your contract and we will provide you
with a full refund if:

a) your contract is for the supply of New Energy Tech that
requires physical installation

b) consistent with paragraph 17.b)17b}16-b}, we provide you ' 3‘!

with a site-specific installation design or plan and site-specific
performance estimate as an initial deliverable under the
contract (rather than as part of our quote)

c) within 10 business days of receiving our site-specific installation design plan and performance
estimate you notify us that you do not accept these.

44-46. You are also entitled to terminate your contract and we will provide you with a full refund, if your
contract is for the supply of New Energy Tech that requires physical installation and either of the
following applies:

a) we propose to significantly change the New Energy Tech installation design from that previously
provided to you (whether provided in our quote or as a first deliverable under your contract) and
you are not willing to accept the change or

b) site conditions and circumstances beyond our control result in extra chargeable work not within
the contract price and we are not willing to bear those additional costs.

45.47. You are also entitled to terminate your contract for the supply of New Energy Tech, and we will provide
you with a full refund, if we fail to meet the timeframe specified in your contract for delivery and
installation (if applicable), or commencement of service of any New Energy Tech. This does not apply,
however, if the delay was because of circumstances that were identified in your contract as outside our
control.

46-48. If you take responsibility for obtaining Energy Network connection approvals and your application is
rejected after you have signed a contract with us (see para 353534), you may terminate the contract
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and we will provide you with a refund minus reasonable expenses incurred by us up to the time of the
termination.

47-49. We will terminate your contract and remove New Energy Tech that we supplied to you and return the
site to its former state, if:

a) you have a strata title property

b) you were required by law to obtain the Owners Corporation written consent before installing our
New Energy Tech

) you entered into a contract with us to supply the New Energy Tech before obtaining that written
consent and

d) the Owners Corporation subsequently refuses to give that consent.

We will provide a full refund and conduct the removal and restoration at our cost, unless:

e) we advised you of the need for written consent under paragraph 9.n)9-#}8-A} and
f) we have proceeded with the installation on your incorrect advice that yours is not a strata title
property.

48.50. Under the Australian Consumer Law, if the sale to you was unsolicited and you are a Residential
Customer, you will be given 10 business days after you sign a contract to cancel the contract without
penalty (the “cooling-off period”). If you wish to withdraw from a valid contract after the expiry of any
cooling-off period, we may apply our own policies regarding fees for cancellation, provided that we
specified them in the initial contract. For all Customers protected by this Code, we may only impose
cancellation or termination fees that are reasonable and related to the cost incurred by us.

Customer service

49.51. We will provide fair terms, clear communication and
maintain high standards of customer service at all times P—N Q
and respond courteously and promptly to any contact m /r )\
from you and queries you may have about New Energy
Tech supplied by us to you. \' ‘

-
56:52. If we have an ongoing service relationship with you and ‘ .

we are aware that you may be facing vulnerable

circumstances (eg. illness, impairment, a victim of abuse,

financial stress or needing energy for medical or life-support equipment or services), we will take
additional care to respond promptly to any related issues arising from the use of our New Energy Tech.

Complaints

54:53. If you are dissatisfied with a New Energy Tech we offered or supplied, you can

submit a complaint directly to us. A complaint may include, for example, any
expression of dissatisfaction with a New Energy Tech offered or provided, with
the sales process or salesperson, or with the complaints handling procedure
itself.

52.54. We will handle your complaint in a way that is fair, timely and transparent.
This means that:
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a) we will have information readily available for you and our staff about how complaints may be
made, how these are handled and available avenues to which you can escalate your complaint if
you are not satisfied with our response

b) we will acknowledge receipt of your complaint as soon as possible and tell you when we expect
to be able to respond to your complaint

c) we will log your complaint in a complaint’s register and promptly begin investigating the issues

d) we will aim to provide you with a response to your complaint within 15 business days of receipt
of your complaint. If we do not provide you with a final response by then, we will advise you
before 15 business days have passed and provide an update of progress;

e) we will provide you with a final response to your complaint within 25 business days of receipt of
your complaint, unless we have both agreed to a further extension

f) if you are dissatisfied with our response to your complaint, we will provide you with contact
details for escalation options including any external dispute resolution (Ombudsman) scheme of
which we are a member, the State Consumer Affairs or Fair Trading body and the Administrator

g) we will maintain appropriate record keeping of complaints and their outcomes and steps that we
take to minimise similar complaints in the future.

Legal and privacy obligations

53.55. We will comply with all local, state and federal

legislation, relevant Accreditation Guidelines, and A = .
regulations including but not limited to: )’ 210)

a) The Renewable Energy (Electricity) Act 2000
(Cth) which is supported by the Renewable AW REGULATIONS STANDARDS
Energy (Electricity) Regulations 2001 (Cth)

b) The Do Not Call Register Act 2006 (Cth) and associated telemarketing standards including
permitted hours for contacting consumers

c) Australian Consumer Law
d) Respecting “Do Not Knock” and “No Hawkers” stickers.

54-56. Even if we are not bound by the Privacy Act 1988 (Cth), we will take reasonable steps to ensure the
safety of your personal information and we will only use your personal information:

a) for the purpose of providing you with a requested quote or carrying out our obligations under
your contract (as applicable)

b) for future marketing of other related New Energy Tech or providing you with information that
you might reasonable expect to receive from us or

c) to provide your personal information to a third party if you have given express permission for
this.

55:57. We will not provide you with marketing material unless we also provide a simple, easy way for you to

ask not to receive future direct marketing communications and include a clear, prominent opt-out
provision in each marketing communication.
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Training

56:58. We will train our sales agents, representatives, contractors and employees about our New Energy Tech
and their responsibilities under this Code, so that they can provide you with accurate information and
quality services.

57-59. We will ensure the safety of our installers, subcontractors and employees and demonstrate due
diligence in ensuring the safety of persons under our direct or indirect responsibility.

58-60. Our people will be competent, appropriately qualified and have completed the relevant safety training
modules (as specified by the relevant regulator or by the Administrator) appropriate to the work.

Compliance with the Code

59.61. We agree to comply with this Code as amended from time to time and any mandatory standards
published by the Administrator on the Code website that apply to New Energy Tech that we provide.
We will also ensure that our employees, contractors, agents, representatives and any other individuals
or businesses acting on our behalf do likewise. This includes third parties we engage to undertake direct
marketing and sales for us.

606:62. We will be responsible for all actions governed by this Code, whether taken by our employees,
contractors, agents, representatives or any other individuals or businesses acting on our behalf. This
includes third parties we engage to undertake direct marketing for us or who we engage to install
products or systems we provide to you or to deliver services to you.
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Part C — Definitions

The definitions for terms used in this Code are as follows.

Administrator is the organisation with responsibility for administering the Code as set out in the Annexure —
Code Administration.

Australian Consumer Law — Schedule 2 to the Competition and Consumer Act 2010 (Commonwealth).

ASIC — Australian Securities and Investments Commission

Business day — A day that is not a Saturday, Sunday or public holiday in the relevant location in Australia.

Customer — A potential or existing Residential Customer or Small Business Customer. The term also includes
other customers if their contract expressly includes that this Code applies.

Consumer Information Product — consumer information (hardcopy, web-based, electronic, etc) that is approved

by the Administrator to provide independent information to assist a customer or potential customer to make

informed choices about New Energy Tech.

Energy Network — Any of Australia’s principal energy transmission and distribution networks (including South

West Interconnected System, North West Interconnected System, Darwin-Katherine Electricity Network,

National Electricity Market).

Energy Supplier — Any of Australia’s public offer energy providers, including retailers and network businesses.

New Energy Tech are:

a) small-scale (in-home or small business) products and systems that generate, store or trade

energy away from Australia’s main transmission and distribution Energy Networks or as
distributed energy resources connected to an Energy Network

b) services that support or are closely related to those products and systems

) products, systems and services that monitor or manage a Customer’s usage of energy whether on
or off an Energy Network

d) any other product, system and service that the Administrator is satisfied is appropriately within
this Code.

The term does not, however, include simple, low cost or off-the-shelf New Energy Tech that are
within a class exemption made by the Administrator in accordance with paragraph 17 of the
Annexure — Code Administration.

Examples of New Energy Tech are:

e) distributed energy resources owned by or leased to the Customer that are connected to an
Energy Network for supplementary supply such as solar photovoltaic systems, wind turbines,

hydro and bioenergy generators

f) a microgrid that may be connected or fully isolated from the Energy Network
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g) a power system for a single Customer, whether or not the Customer is also connected to an
Energy Network

h) energy management products, systems and services supplied to a Customer including home
energy management systems and services, battery and other storage products, systems and
services

i) programs aimed at stabilising the supply of energy including by paying Customers an incentive to

reduce their usage during critical peak periods or by shutting down or restricting the power
consumption of Customer appliances during critical peak periods

j) a Power Purchase Agreement
k) person to person energy trading systems and services
1) electric vehicle charging services

m) suppliers of repair, maintenance and removal services for New Energy Tech products and
systems.

These examples are not intended to limit the scope of the definition. Rather the term has been defined to
accommodate new products and services as they enter the Australian market where the nature, complexity and
cost is such that the Code protections are appropriate.

Owners Corporation — The body (however described) that has legal responsibility for the common property in a
strata development.

Panel — The independent Code Monitoring and Compliance Panel appointed to oversee the work of the Code
Administrator.

Power Purchase Agreement - An agreement for a Signatory to supply a customer with energy from New Energy
Tech which may be from generation or storage equipment located on the customer’s premises or remotely. This
is not intended to cover energy purchased through the wholesale electricity or gas markets.

Residential Customer — A customer that is purchasing New Energy Tech for personal, domestic or household
purposes. The term includes an Owners Corporation for a residential strata property and the operator of a

retirement village.

RG, 183 — ASIC's Regulatory Guide 183 — Approval of financial sector codes of conduct

Small Business Customer — A customer that is a business or not for profit organisation that employs less than 20
people. Associated entities are taken to be one entity when calculating the number of employees.
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Annexure — Code Administration

Introduction
+Al. The Code is administered in accordance with the Memorandum of Understanding agreed to on 24 « Formatted: NET Code Annex Num Para L1, No bullets or
January 2019 by Energy Consumers Australia, Energy Networks Australia, Public Interest Advocacy numbering
Centre, Clean Energy Council, Smart Energy Council, Australian Energy Council and Renew (MOU). The
MOU provides that the governance, accountability and administration structure of the Code will be
guided by the following principles:
a) Customer focused « Formatted: Outline numbered + Level: 3 + Numbering Style:
a, b, c, ... +Aligned at: 1 cm + Indent at: 2cm
b) Fair and not anti-competitive
c) Relevant expertise
d) Independent and avoiding conflicts of interest
e) Inclusive
f) Adequately resourced.
2:A2. The MOU specifies that the Code will be governed and administered by: « Formatted: NET Code Annex Num Para L1, No bullets or
numbering
a) The Council, which must comprise representatives of key stakeholders including industry « Formatted: Outline numbered + Level: 3 + Numbering Style:
associations and consumer bodies a, b, c, ... +Aligned at: 1 cm + Indent at: 2.cm

b) The Steward, appointed by the Council to be the legal entity responsible for the Code, for
entering into any contracts related to the Code and funding any shortfall in Code revenue

) The Administrator, appointed by the Council and responsible for day to day administration of the
Code
d) The Code Monitoring and Compliance Panel (Panel) appointed by the Council and comprising

industry and consumer representatives and independent persons with relevant expertise.

This Annexure to the Code expands upon the role of the Administrator and the Panel and may be
revised by the Council from time to time, following consultation with stakeholders.

Applications and renewals

3-A3. The Administrator is responsible for developing application forms and renewal forms for use by industry « Formatted: NET Code Annex Num Para L1, No bullets or
participants wanting to become a signatory to the Code (Signatory) or renew their status as a Signatory. numbering
4-A4. Where an application is made by an industry participant and the application fee is paid, the
Administrator must assess whether to admit the applicant as a Signatory. In making this assessment,
the Administrator must take into account:
a) whether the applicant’s processes and documents are sufficient to support compliance by the « Formatted: Outline numbered + Level: 3 + Numbering Style:
applicant with the Code (other than a provision of the Code from which the Administrator has a,b,c ... +Alignedat: 1cm + Indentat: 2cm

exempted the applicant)

Attachment B -— Revised Draft for ACCC — New Energy Tech Consumer Code April-September 2019 Page 23




b) whether the key personnel in the applicant’s business have had a significant involvement in
another business that became insolvent.

AS5.  Where a Signatory applies to renew their status as a Signatory, the Administrator may take into account «

any complaints that have been made about the Signatory, whether the Signatory has co-operated with
the Administrator and Panel in carrying out their responsibilities and any other relevant factors.

5:A6. Where an applicant is refused admittance or renewal as a Signatory, the Applicant has a right to appeal
the Administrator’s decision to the Panel (a fee may be payable by the Applicant).

Fees

6:A7. The Council must, on an annual basis, agree to the fees and contributions required to cover the costs of «

operating the Council. These shared costs include the costs of the Independent Chair and the Consumer
representatives. Industry members of the Council must cover the attendance costs of their own
representatives. Council members may volunteer additional contribution but are not liable for any
shortfall in funding to meet the costs of governing and administering the Code.

7A8. The Administrator, on an annual basis, must review the fees payable by applicants and annual and other
fees payable by Signatories, with a view to cost recovery including Code governance and administration
costs. As part of its annual budgeting process, the Administrator must propose a schedule of fees and

contributions to the Council for approval, at least 3 months prior to the intended date of effect.

&:A9. If the Council is not willing to endorse the fees proposal, the Steward must engage an independent
accountant to review the reasonableness of the fees proposal in light of the budget for the Code and, if
relevant, the extent of revenue shortfall that the Steward has indicated it is willing to fund. The Steward
must bear the accountant’s costs. Fees for the coming year will then be set by the Administrator taking
into account any recommendations made by the independent accountant.

9:A10. The Administrator must publish details of fees on the Code website. A change in fees is not effective
until at least 3 months after publication of the new fee on the Code website.

Code promotion and branding

16:A11. The Council and the Administrator must promote the benefits of the Code to customers, to industry
participants and to other stakeholders.

41-A12. The Council and the Administrator must develop Code brand mark guidelines for Signatories and
publish these on the Code website. The Administrator must enforce compliance with these guidelines.

42.A13. The Administrator must maintain an easily accessible list of Signatories on the Code website.

Supplementary materials

43.A14. The Administrator may develop supplementary materials to assist Signatories to meet the
expectations of the Code. These may include written standards, guidelines, approved Consumer
Information Products, checklists, templates or training. They may apply to particular technologies or
systems or address particular aspects of New Energy Tech that apply across many or all types.

14-A15. These materials may include any combination of:

a) Mandatory and binding standards which must be followed where they apply
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b) Safe harbour guidelines which provide a Signatory with an approved method of complying with
an aspect of the Code while allowing for other ways of compliance

c) Non-binding guidance, which may be of assistance to Signatories
d) Independent consumer information, designed to assist consumers to make informed choices

15:A16. The Administrator must consult with stakeholders (including consumer representatives, industry and
government) in the development of these materials. The period of consultation may vary and must be
adequate to the importance and impact of the proposed materials. In the case of materials that are
intended to be mandatory and to bind Signatories, the period of consultation must not be less than 3
months and may well be longer.

'S

16:A17. Where substantive disagreement emerges in the course of the consultation over mandatory or safe-
harbour guidance, the Administrator may refer the proposed material to the Panel for decision. Where
a Signatory makes an application for referral, the Administrator must refer the proposed material to the
Panel for decision.

Exemptions

47-A18. If an applicant or a Signatory applies to the Administrator for an exemption from a provision of the «
Code, the Administrator may agree to an exemption if satisfied that the exemption would not unduly
diminish customer protection. For example, an exemption might be sensible if:

a) an existing Code requirement was not appropriate to a proposed New Energy Tech or a trial «
involving new technology or a new offering

b) A product or service is a free additional ‘value-added’ service that does not materially impact the
benefit of the core offering.

18-A19. The Administrator, following consultation with stakeholders, may publish a class exemption. This does«
not require an individual application by a Signatory. A class exemption may set out conditions required
for a Signatory to be able to rely on the exemption. (For example, it is intended that the Administrator
will issue a class exemption to exempt simple, low-cost or off-the-shelf products or services (say priced
below $199) for which the Code consumer protections are not appropriate. The Administrator may also
publish a class exemption that permits temporary customer trials of new offerings.) The Administrator
must publish class exemptions on the Code website.

49.A20. Any exemption (including a class exemption) must be for a fixed period and may only be extended
following review by the Administrator.

Monitoring and investigations

20:A21. The Administrator must monitor compliance with the Code,forexample;. This might include «
undertakinge regular compliance audits and reviews of Signatories’ systems, policies and procedures,
and-mystery shopping, assessing customer satisfaction, analysinge customer complaints and
investigatinge repeat instances._For example, the Administrator may conduct audits of sales conducted
via direct marketing.

21-A22. The Administrator must develop and publish a Complaints Procedure, consistent with Australian
Standard AS ISO 10002, setting out the process where an allegation of breach of the Code is made. This
must provide that:
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a) a complaint may be self-reported by a Signatory or made by Customers, another Signatory, « Formatted: Outline numbered + Level: 3 + Numbering Style:
regulators or others a, b, c, ... +Aligned at: 1cm + Indentat: 2cm
b) if a complaint is made by a Signatory’s Customer, the Administrator will investigate the complaint

and, where appropriate, attempt to negotiate an outcome that is fair for both the Signatory and
the Customer

c) where the Administrator is satisfied that a Signatory has breached the Code, the Administrator
will determine what, if any, remedial action or sanction is appropriate

d) if the Signatory wishes to do so, the Signatory may ask the Panel to review a decision by the
Administrator requiring the Signatory to take remedial action or imposing a sanction on the
Signatory in response to a breach.

22-A23. The Administrator has the power to require a Signatory to: < Formatted: NET Code Annex Num Para L1, No bullets or
numbering
a) rectify the issues that gave rise to the breach - Formatted: Outline numbered + Level: 3 + Numbering Style:
a, b, c, ... +Aligned at: 1 cm + Indent at: 2cm

b train staff to minimise the likelihood of repeat breaches

bjc)  require sales agents to undertake and assessment and accreditation process

€)d) appoint an external auditor, at the Signatory's cost, to audit areas of activity relevant to the
breach (generally required if there are more than three major breaches in a 12-month period).

The Administrator also has the power to publicise the breach, including the name of the Signatory, on
the Code website.

23:A24. If the Administrator requires a Signatory to undertake remedial action in accordance with paragraph <« Formatted: NET Code Annex Num Para L1, No bullets or
A23A2322 a. to de., the Administrator must monitor the Signatory’s compliance with that requirement. numbering

24-A25. If the Administrator considers that a Signatory has breached the Code in a way that may warrant the
suspension or expulsion of the Signatory, the Administrator may refer the matter to the Panel for its
consideration. For example, the Administrator may do this if the Signatory fails without reasonable
excuse to undertake remedial action as required by the Administrator in accordance with paragraph
A23A2322 3. to de.

25:A26. If the Administrator identifies an issue that may constitute a serious or systemic breach of law, the
Administrator may refer the matter to the Panel to decide whether the matter should be referred to the
relevant regulator.

Panel
26-A27. The Panel is responsible for: « Formatted: NET Code Annex Num Para L1, No bullets or
numbering
a) overseeing the monitoring of compliance and enforcement of this Code by the Administrator « Formatted: Outline numbered + Level: 3 + Numbering Style:
a, b, c, ... +Aligned at: 1 cm + Indent at: 2cm
b) reviewing a proposed mandatory or safe-harbour standard or guideline referred to it by the
Administrator under paragraph A17A1716
) reviewing a decision made by the Administrator requiring rectification of a breach (under
paragraph A23A2322), if the relevant Signatory requests a review
d) reviewing a decision made by the Administrator to refuse admittance or renewal as a Signatory if

requested under Paragraph A6
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d)e) deciding matters of suspension or expulsion referred under paragraph A25A2524 to it by the
Administrator

e)f referring serious or systemic breaches of law to relevant regulators under paragraph A26A2625

f)g)  publishing on-line an annual report about the Code's operation. This must include reporting on
Code compliance to enable assessment of the Code's effectiveness and extent to which the Code
is promoting the confidence of the community in New Energy Tech. The report must also set out
any exemptions from Code requirements agreed to by the Administrator. It must also include
each finding of breach by the Administrator or Panel and the remedial action or sanction imposed
on the relevant Signatory. This information must only identify the name of the relevant Signatory
if the Signatory has been suspended or expelled

gth)  every 3 years, engaging an independent body to undertake a review of the Code and its

governance framework including by seeking the views of stakeholders (the review report must be
published on the Code website) and revising the Code in light of that review.

Signatories’ obligations to Administrator and Panel

27-A28. A Signatory must ensure that it takes all reasonable steps to promote the benefits of this Code to « Formatted: NET Code Annex Num Para L1, No bullets or
Customers including prominent links to or a display of the latest version of this Code on its online numbering
presence.

28-A29. A Signatory must promptly pay annual and any other Code-related fees applicable to it.

29:A30. A Signatory must comply with the Code and all standards mandated by the Administrator in
accordance with the Code.

30.-A31. A Signatory must co-operate with the Administrator and Panel in their exercise of their powers and
responsibilities under the Code.
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E ‘ l ’5 Infrastructure Projects Group ABN: 51 194 660

Tower 3, 300 Barangaroo Avenue Telephone: +61 2 9335 7000

Sydney NSW 2000 Facsimile: +61 2 9335 7001
DX: 1056 Sydney

PO Box HE67 www.kpmg.com.au

Australia Square 1213

Australia

Ourref  Residential solar PV: final report

Energy Consumers Australia
Suite 2, Level 14,

1 Castlereagh St,

Sydney NSW 2000

For the attention of Rosemary Sinclair

7 December 2016

Dear Ms Sinclair

Residential PV: Customer experiences and future developments

We have been engaged by Energy Consumers Australia to analyse outcomes for residential solar PV
customers and the impacts of solar PV on the broader energy market, as well as future developments
linked to battery storage. We attach our report in connection with providing these services.

Scope of work

Our work has been performed in accordance with the scope of work outlined in our engagement
letter dated 14 April 2016. The scope of work is set out in chapter 1 of this report.

Procedures

Our work commenced in April 2016 and was carried out up to November 2016. We have not
undertaken to update this report for events or circumstances arising after October 2016.

Information

In undertaking our work we had access to information provided to us from other consultants engaged
by Energy Consumers Australia as well as publically available information. We have not independently
verified the accuracy of this information. We have indicated in this report the sources of the
information presented.

Distribution

This report has been prepared exclusively for Energy Consumers Australia in relation to analysing
outcomes for residential solar PV customers. This report must not be used for any other purpose or
distributed to any other person or party, except as set out in our engagement letter, or as otherwise
agreed by us in writing.

Yours faithfully

Paul Foxlee

Partner

© 2016 KPMG, an Australian par
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Important Notice

If you are a party other than Energy Consumers Australia, KPMG:

e owes you no duty (whether in contract or in tort or under statute or otherwise) with respect to or in
connection with the attached report or any part thereof; and

e will have no liability to you for any loss or damage suffered or costs incurred by you or any other
person arising out of or in connection with the provision to you of the attached report or any part
thereof, however the loss or damage is caused, including, but not limited to, as a result of
negligence.

If you are a party other than Energy Consumers Australia and you choose to rely upon the attached
report or any part thereof, you do so entirely at your own risk.

Limitations

The responsibility for determining the adequacy or otherwise of our terms of reference is that of Energy
Consumers Australia.

The services provided under our engagement letter (‘Services’) have not been undertaken in accordance
with any auditing, review or assurance standards. Any reference to ‘audit’ and ‘review’, throughout this
report, is not intended to convey that the Services have been conducted in accordance with any
auditing, review or assurance standards. Further, as our scope of work does not constitute an audit or
review in accordance with any auditing, review or assurance standards, our work will not necessarily
disclose all matters that may be of interest to Energy Consumers Australia or reveal errors and
irregularities, if any, in the underlying information.

In preparing this report, we have had access to information provided by other consultants engaged by
the Energy Consumers Australia and publicly available information. We have relied upon the truth,
accuracy and completeness of any information provided or made available to us in connection with the
Services without independently verifying it. The publicly available information used in this report is
current as of October 2016. We do not take any responsibility for updating this information if it becomes
out of date.

This report provides a summary of KPMG's findings during the course of the work undertaken for
Energy Consumers Australia under the terms of the engagement letter.

Any findings or recommendations contained within this report are based upon our reasonable
professional judgement based on the information that is available from the sources indicated. Should
the project elements, external factors and assumptions change then the findings and recommendations
contained in this report may no longer be appropriate. Accordingly, we do not confirm, underwrite or
guarantee that the outcomes referred to in this report will be achieved.

We do not make any statement as to whether any forecasts or projections will be achieved, or whether
the assumptions and data underlying any such prospective financial information are accurate, complete
or reasonable. We will not warrant or guarantee the achievement of any such forecasts or projections.
There will usually be differences between forecast or projected and actual results, because events and
circumstances frequently do not occur as expected or predicted, and those differences may be material.
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CXBculive Summa

Over the last decade there has been a rapid increase in the number of households installing solar PV
systems on their rooftop. Approximately 1.5 million households now have solar panels and are
generating their own electricity. However, there is limited information about the experiences of these
customers and whether their investment has met their expectations. Further, there is incomplete
evidence on how the residential solar PV market is contributing towards general efficiency of
electricity markets.

Energy Consumers Australia has initiated a research project to conduct a stocktake of the residential
solar PV market and test whether solar customers are getting the outcomes they expected from their
investment in solar PV, including value for money, quality and performance of the systems. To this
end, Energy Consumers Australia engaged KPMG and three other technical consultants to gather
evidence and identify learnings on a range of matters relating to residential solar PV installations,
including the potential integration of battery storage.

In summary, we have found that:

e Residential customers are generally satisfied with the performance of their system.
However, many customers do not understand how their systems operate or how to get the most
value from their systems. There is also evidence that some customers are being sold systems
that are not appropriately sized for them.

e The factors affecting outcomes for both individuals and the market are influenced by multiple
entities in both the solar industry and the traditional electricity industry. Incentives on these
entities do not always align and policies between the two industries have historically been
inconsistent. Going forward, however, incentives are becoming better aligned.

e Future uptake of solar PV will depend on a number of factors. There are limitations on the
capacity of distribution networks to incorporate PV without additional investment. Barriers
remain to certain customers, including the majority of apartment dwellers and renters, and
those that cannot afford the upfront costs of installation. In the short term it is uncertain how
battery storage will influence the uptake of solar PV, but in the long run it may strengthen uptake.

e Customers need access to the information and tools they require in order to make
informed decisions. Battery storage adds an additional dimension to an already complex energy
market and requires the customer to make decisions on multiple variables relating to the use of
batteries and how to integrate batteries with a solar PV installation.

e Battery storage also has the potential to contribute to market efficiency provided incentives for
customers are aligned with efficient market outcomes. Also the financial value will need to
improve —either through reduced costs or tariff changes - before battery storage becomes cost
effective for the majority of customers. The battery storage market is in its infancy and further
policy work is needed on a range of matters including regulation, standards and safety.

Background and context

Energy Consumers Australia initiated a project to obtain evidence on residential customers’
experiences when they install solar PV and assess whether customers’ expectations about their solar
PV are being met. To this end, the objective of this project was to gather evidence and identify
learnings on a range of matters relating to residential solar PV installations. Further details on the
scope and methodology for this project are set out in Chapter 1.
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Energy Consumers Australia initiated this report partly in response to the rapid increase in households
installing solar PV. Between 2006 and 2011 the number of installations grew rapidly. Approximately
1.5 million households now have solar PV on their rooftop.

The factors affecting outcomes for both individuals installing PV and the wider electricity market are
influenced by multiple entities in both the solar industry and the traditional electricity industry. These
entities include policy makers, regulators, complaint handlers as well as businesses. These entities
each have their own objectives, whether it be to develop policy in a specific area, create or enforce
standards, or make profit. As a result, different frameworks and approaches have not always worked
in a complementary way.

The development of the market and the various influences in the solar industry, including those
entities that can assist customers with certain issues relating to their solar PV system, are discussed
further in Chapter 2.

There are a number of financial benefits from installing solar PV. These are derived from government
incentive schemes, such as feed-in tariffs that provide a payment for generation that is exported, and
savings in a customer’s electricity bill from avoiding importing electricity from the grid. Determining
the savings available to a customer from installing solar PV is a complex exercise that depends on a
number of factors.

Once installed, the incentives on a customer to shift their consumption to a different time of day will
depend on the level and structure of their retail tariff relative to the payment they receive for
exporting electricity. In principle, all new solar PV customers have a financial incentive to align their
consumption patterns to the times during the day when solar PV output is maximised. However
whether customers respond to this incentive will depend on the information provided, whether the
customer has the ability to shift their consumption and their preference to do so.

Under current regulatory arrangements, solar PV customers are rewarded by the volume of their
electricity generated and not by when during the day the electricity is generated. There are current
reforms being progressed to network tariffs which result in a time of day incentive to solar PV
customers. However, the effectiveness of these tariffs rely on the underlying structure of the
network tariff being incorporated into retail price structures and the necessary metering technology to
implement those tariffs.

The value proposition for customers installing solar PV and the impact of various tariff structures on
the incentives customers face to shift their consumption is discussed in Chapter 3.

Assessing the customer experience

We have framed our analysis based on the sales and installation process, as outlined in the following
five steps:

Connect to Qutcomes/
grid operation

Pre-sales Installation

Pre-sales

The majority of customers install solar PV to reduce their energy bills or for other financial reasons. A
smaller, but still high proportion of customers are seeking greater control over their energy and,
related to this, greater independence. Some customers also cite environmental reasons as a factor
influencing their decision to install solar PV.
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However, many customers that have not yet installed solar PV face a number of barriers to doing so.
The greatest barriers are faced by people who cannot afford the capital and installation costs, renters
who must negotiate with their landlord to install solar PV, and apartment dwellers, who face issues
around joint ownership of property.

Future uptake of solar PV is likely to be linked to the attractiveness of battery storage and changes to
network tariffs, as well as reducing the barriers discussed above. Uptake of solar PV could be either
tempered or strengthened by the introduction of battery storage. Some potential solar PV customers
may choose to wait until battery storage becomes more cost effective and established to install solar
PV so as to avoid risks around technology becoming obsolete. On the other hand, some customers
may value the additional flexibility and independence from combining solar PV with battery storage.

The motivations for residential customers to install solar and the likely future uptake of solar PV by
households are discussed further in Chapter 4.

Sales

We found that customers rely on their solar installer to obtain information. While most customers
considered they had sufficient information to make decisions about their system, almost a third
wished they had more information before installation.

Based on case studies undertaken by Moreland Energy Foundation, systems generally appear to have
been sized and installed appropriately for individual customers. However, Moreland Energy
Foundation found instances where customers have had systems installed that are larger than they
need, and where the panels suffer from shading.

There is also anecdotal evidence that some customers are being sold systems that are not sized
appropriately for them. First, some customers appear to not have a full understanding of how
different factors influence the payback period for a system, and simply assume that larger systems
will provide greater returns. Second, some customers are having systems installed that are too small
for their needs as a result of the capacity threshold under which a Distribution Network Service
Provider (DNSP) will automatically pre-approve a system to connect to their network. This threshold
could be acting as an artificial constraint on the sizing of residential PV, creating a market distortion.

Chapter 5 sets out our more detailed findings on residential solar customers’ experience of the sales
process, such as the information that they use to inform their decision and whether systems have
been designed appropriately for customers, including system size and panel orientation.

Installation

Most customers appear to be satisfied with the installation process. There do not appear to be any
systemic issues associated with sub-standard or unsafe installations and, based on a number of case
studies, solar installers for the most part are installing the systems so as to maximise value to the
customer, for example by avoiding panel shading. Our findings relating to customers’ experiences of
the installation process are set out in Chapter 6.

Connect and Commission

Individual DNSP policies appear to be driving a number of outcomes for individual customers wanting
to connect solar PV systems to the grid. First, the ease with which customers can obtain approval to
connect to the network depends on the size of the system. This is resulting in installers advising
customers to install a smaller system than would best suit them to avoid the additional cost and
challenges of seeking approval for a larger system.

Second, for larger systems that require network approval, the ability to connect is effectively on a
“first come, first served” basis. Some networks have had to turn down applications due to system
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constraints. In some circumstances, customers that want to connect a larger system must wait until
the network is augmented to install their system or pay for the network to be upgraded.

Network capacity could create an additional barrier to new solar customers. This may raise equity
concerns, particularly where customers that have not yet installed solar PV have not done so because
of financial barriers, or barriers due to renting or living in an apartment.

These issues are discussed further in Chapter 7.
Customer outcomes

We found that residential customers are generally satisfied with the performance of their solar PV
system. The majority of customers consider their system is performing about as well as expected or
better. Similarly, most customers are satisfied with the impact that their system has had on their
retail electricity bills.

However, evidence suggests that many customers do not understand the detail of how their system
works or how they can maximise value from their system. Knowledge of warranties is low, and some
customers incur unnecessary costs to clean and maintain their systems. Instances have been
identified where customers were satisfied with the performance of their system, yet inspection and
testing revealed the design, and therefore system output, was sub-standard.

Close to half of customers surveyed indicated that they had taken steps to use more energy when
the sun is shining and/or less when it is not. This indicates that many customers are willing to modify
their behaviour to maximise the value of their system. However, it is not clear that all customers
have sufficient knowledge or understanding of how to do so. This is evidenced by the survey results
which suggest that more than one in five customers did not know if the tariff they paid for mains
electricity changed after they installed solar and were also not sure what feed-in tariff they were being
paid. Without knowing these tariffs, they would not have the information to determine how to
change their consumption in order to minimise the payback period for their system.

Chapter 8 explains in more detail our findings in relation to overall customer outcomes and the extent
to which their expectations about their solar PV systems are being met, as well as the impact that
having a solar PV system has had on customers’ behaviour.

Market outcomes

Historically, potential network benefits have not been signalled to solar PV customers when they
make decisions that influence network costs, such as the orientation of the panels and the time at
which a customer is incentivised to export versus consume electricity. Rather, investment in solar PV
and incentives on customers to shift their consumption to different times of day has been driven by
factors other than alleviating network congestion, including the level and structure of feed-in tariffs
relative to retail tariffs. Specifically, under premium net feed-in tariffs, customers have had an
incentive to maximise their export throughout the day, rather than in the evening when the
distribution network is most under stress.

This disconnect between the solar PV market and the electricity market means that the wider
benefits of solar PV have only partially been captured. To date, on the whole, there has not been a
material reduction in peak demand across distribution networks. While solar PV has resulted in a
lower level of demand on some parts of some networks, this has not always resulted in lower
infrastructure costs. In addition, there are costs associated with managing the network impacts of
high penetration of solar PV and the level of energy being exported.

Going forward, we expect incentives are will become better aligned. Changes to feed-in tariffs
through the cessation of the premium schemes are providing customers with incentives to consume,
rather than export, their generation. Complementing this, DNSPs are required to better signal the
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costs of using their networks, including at different times of day. The impact of these changes to
network tariffs will depend on the extent to which network tariff structures are incorporated into retail
price structures, the individual customer’s consumption profile relative to network usage, and the
nature of the tariff structure.

Together, these signals could provide solar PV customers with a more consistent set of incentives to
shift their grid consumption away from times when there is the most stress on the distribution
network. This may allow DNSPs to defer expenditure that would otherwise need to occur, reducing
costs to all electricity customers.

Further discussion of our findings relating to overall outcomes for the wider energy market is provided
in Chapter 9.

Future developments

The combination of battery storage and solar installation at the residential level will lead to greater
flexibility for customers and also increased complexity in the decisions that they face. Energy storage
systems are both more technically and economically complex than solar PV systems, and customers
face more decisions on how to operate battery storage.

Providing reliable and accurate information that is easy to access and understand will be important to
help solar customers consider their options with respect to battery storage. This includes whether to
purchase batteries, and also to help them evaluate how best to use and integrate battery storage into
their decisions relating to energy. This will need to be coupled with appropriate consumer
protections.

Modelling conducted by the Alternative Technology Association (ATA) found that for many solar PV
customers, investing in batteries will not become cost effective until after 2020 when payback
periods will be less than the assumed 10 years asset life for the battery and inverter. This applies for
customers either retro-fitting battery systems or investing in new solar-battery combination systems.
ATA also found that the financial viability of solar-battery combinations varies greatly across different
jurisdictions and customer consumption profiles and is sensitive to how the customer intends to
charge and discharge the battery.

The value proposition of installing batteries will be unique to each customer as it will depend greatly
on a customer's total consumption, the battery capability and the way the customer uses electricity
over a day. Even if the price of batteries falls as anticipated over the next decade, the additional
investment in batteries may never make financial sense for some consumers.

Battery storage has the potential to contribute to market efficiency. The value of solar PV installations
with battery storage as a measure to reduce system peak is less reliant on individual consumers’
abilities and preferences to actively shift consumption to align with solar PV output. An integrated
solar PV and battery system will automatically help to dampen the contribution of residential
consumption towards system peaks.

Battery integration therefore has the potential to improve the market efficiency impacts of existing
residential solar PV. To achieve this, better alignment of individual decisions with market efficiency is
essential. As the network tariff structure will influence the financial value of combining batteries with
solar PV current reforms to network tariffs may go some way to assisting with the efficient
integration of battery storage, The effectiveness of these reforms at promoting the efficient
integration of batteries will depend on a range of different factors, including the design of the network
tariff structures, how well those tariff structures align with the battery management technology and
preferences of customers, how retailers pass through the network tariff signal into the retail offer,
and government policy.

© 2016 KPMG, an Australian par

("KPMG International”), a



ANA.001.001.0412

A solar customer with a battery will have the incentive to opt for tariff structures where they can
avoid the most charges that relate to the energy they use. The relative proportion of tariffs recovered
through the fixed component is key as this component cannot be influenced by the operation of the
solar-battery installation.

The current trends toward increasing fixed component to retail prices and having a higher fixed
component to time of use/demand tariffs compared to flat consumption tariffs may impact on the
viability of investing in batteries. In addition, existing customers on premium feed in tariffs will lose
payments if they combine batteries with their existing solar PV installation.

Current reforms to network tariffs may not necessarily promote increased uptake of battery storage.
Network businesses, retailers and policy makers may need to consider whether additional incentives
are required to promote efficient uptake of battery from the market perspective.

The battery storage market is in its infancy and further policy work is needed on a range of matters
including regulation, standards and safety matters. It is important that this policy work draws on the
lessons learned from addressing similar issues during the emergence and development of the solar
PV market. For example, difficulties that have arisen at the interface between individual customers
and the grid, as observed in the solar industry, are also likely to occur in the battery storage market.
There does not appear, at this stage, to be a consistent framework to guide DNSPs in developing
policies for grid-connected residential battery storage nor an accreditation framework for businesses
installing batteries.

Providing customers with the tools and protections they need, as well as ensuring individual decision
making is aligned efficient market outcomes, relies on multiple entities working together. Policy

makers and industry should draw on the experience of, and lessons learned in, the solar PV industry
to ensure that benefits from battery storage are realised by both customers and the broader market.
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PUDOSE and approach

The chapter sets out the reasons why this project was initiated, and provides details on the scope and
methodology for this project.

[ Energy Consumers Australia

Energy Consumers Australia (ECA) was established on 30 January 2015 as an initiative of the Council
of Australian Governments (COAG) Energy Council, in order to advocate on national energy market
matters of strategic importance and material consequence for energy consumers, in particular
household and small business consumers.

The objective of the ECA reflects the National Electricity Objective (NEO), the National Gas Objective
(NGO) and the National Energy Retail Objective (NERO):

To promote the long term interests of consumers of energy with respect to the price, quality,
safety, reliability and security of supply of energy services by providing and enabling strong,
coordinated, collegiate evidence based consumer advocacy on national energy market matters of
strategic importance or material consequence for energy consumers, in particular for residential
and small business customers.

ECA's objective aims to foster a greater appreciation of the issues faced by consumers amongst
energy market participants and policy makers.

One of four strategic priorities identified by ECA's Board is the area of new technologies and their
disruptive effect on traditional business and impact on consumers. To this end, ECA has initiated a
research project to better understand issues relating to customer and market impacts associated with
the proliferation of rooftop solar PV and batteries for households.

12 PUrpose and oDjiective af This project

ECA initiated a project to understand residential customers’ experiences when they install solar PV
and assess whether customers’ expectations about their solar PV system are being met. Specifically,
the project considered whether:

e residential customers are getting the outcomes they expected from their investment in solar PV,
including value for money, quality and performance of the installations and an understanding of
how they use their solar panels;

e existing installations are capable of integrating battery storage;

e the wider benefits to the electricity market of residential solar PV installations are being captured,;
and

e there are any emerging issues that might impact future solar or battery storage options for
households.
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The objective of this project is to gather evidence and identify learnings on a range of matters relating
to residential solar PV installations. This includes:

e the process employed for installations and connections;

e the technical capability of existing installations, including quality and performance;

e how customers use their solar PV and their understanding of its capabilities; and

e expectations held by customers with solar PV and whether those expectations have been met.

ECA’s objective for this project is to improve understanding on the current operation of the various
frameworks that influence solar PV installations and provide a preliminary assessment of how
effective such frameworks — in terms of both provide customer outcomes and market efficiency - will
be going forward with the advent of residential battery storage.

13 Scope o thisrepar

This project has a number of distinct technical and research components. As such, the ECA engaged
several consultancies to obtain the necessary breadth of skills, including:

e UMR Research (UMR), to conduct a survey of 1,821 households with solar PV, and 630 without,
to understand their experience, preferences, knowledge and intentions of these consumers with
respect to solar PV and battery storage;

e Moreland Energy Foundation (MEFL), to conduct a number of desktop and/or on-site assessments
of solar households (from UMR's sample), for in-depth understanding of emerging issues by
gathering stories of consumers’ experience, and independently assessing the design and
performance of existing solar systems; and

e Alternative Technology Association (ATA), to conduct a detailed review and assessment of
existing and emerging battery options for households in Australia, undertake technical analysis of
readiness of solar PV systems (existing and future) for energy storage and model the cost
effectiveness of energy storage for households in 2016, 2020, 2025 in each NEM.

The ECA engaged KPMG to synthesise these various work streams and provide this overview report,
which has also incorporated additional research and analysis conducted by KPMG. Our role was to:

e research and analyse policies and processes that effect consumers’ experience with solar now
and into the future.

e understand whether current energy market arrangements support households to access
technology choices; and

e consider whether the sale and installation process likely to be fit for purpose in the future given
market developments such as battery storage, tariff reform and more renewable generation.

KPMG also assisted the ECA with project management, including a non-technical review of outputs
by the other consultancies.

This report provides an overview of the research undertaken and findings identified for this project.
As such, this report incorporates aspects of the analysis and findings of each consultancy, which are
set out in full in separate reports provided to the ECA. KPMG has not undertaken a technical review
of these reports and is not responsible for the quality or accuracy of the final reports delivered by the
above consultants, nor of the findings from their reports that are incorporated in this report. The
views of UMR, MEFL and ATA stated in this report do not necessarily reflect the views of KPMG.
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The scope of this report is to:

e provide an overview of the key analysis and findings from research conducted by UMR, MEFL and
ATA;

e identify any market failures;

e identify customer outcomes relative to what those customers expected from their solar PV
investment and the perceived satisfaction to them of that investment;

e consider whether the wider market benefits from household solar PV are likely to be able to be
captured and utilised for the benefit of all electricity customers;

e identify potential implications of this research; and

e identify possible future work to extend this research.

This report does not:

e discuss experiences of solar PV customers other than residential customers;
e assess the supporting reports provided by ATA, MEFL and UMR

e provide suggestions for technical developments other than those identified by other consultants
and incorporated into this report;

e consider solar hot water, electric vehicles or other technologies; or

e provide policy recommendations.

14 Methodology

1.4.1 Overview

This project comprises a number of individual research components, summarised in Figure 1 and
described in more detail below.

Figure 1: Overview of our methodology

/ ECA objective \

i

KPMG Overview

KPMG Analysis

and findings report

UMR: Market MEFL: In depth ATA: Future
Research

case studies

integration of
survey results technologies

\ )/
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1.4.2 Market research

UMR was engaged by ECA to conduct a customer survey to understand a range of customer
experiences in the solar PV market. The survey was web-based and had 2,442 respondents.” Of
these, 1,812 had solar PV on their rooftop and 630 did not have solar PV installed.? Respondents
were distributed across NSW, Victoria, Queensland, South Australia, Tasmania and the ACT.2

For further information on the methodology used by UMR, please refer to its report Usage of solar
electricity in the national energy market: A quantitative study, available on the ECA's website.

1.4.3 Case studies

MEFL was engaged by ECA to conduct a number of in-depth case studies with customers that have
solar PV installed. MEFL conducted telephone interviews with 74 participants and visited 29
customer premises to obtain more in-depth insights into customer experiences than could be
provided via a customer survey. The site visits, conducted in NSW and Victoria, permitted greater
understanding of aspects of the installation and operation of systems. The site visits also investigated
the potential for batteries to be installed at the property.

1.4.4 Modelling and desktop research

ATA was engaged by ECA to provide analysis and advice regarding the current and future economics
and technical aspects of solar plus energy storage for residential customers in the National Electricity
Market (NEM).

In particular, ATA was tasked with advising on:

e the economics of grid connected solar PV plus energy storage in the NEM, both now and into the
future for residential consumers; and

e the battery ‘readiness’ of both existing and new solar homes with regards to technical aspects
including system configuration, metering and grid connection.

1.4.5 KPMG analysis

KPMG was engaged by ECA to analyse the impact of the proliferation of roof-top solar PV on the
broader market, as well as better understand aspects of the customer experience. KPMG conducted
qualitative analysis on a range of issues relating to the interface between energy market policies and
residential solar PV policies and behaviour. To inform this analysis, KPMG interviewed a number of
industry participants to obtain their views on issues such as the impact of solar PV on networks, the
role of solar providers and the effectiveness of the Clean Energy Council (CEC) accreditation and code
of conduct.

1 The margin of error for a 50% figure at the 95% confidence level for a sample of n=1,821 is £2.3%.

2 The margin of error for a 50% figure at the 95% confidence level for a sample of n=630 is +4.0%.

3 Note that while the survey reflects the known number of households with solar in the relevant states and territories, it may
not accurately reflect the yearly profile of installations. Specifically, respondents in the survey were more likely to report a
higher level of installations prior to 2011 and a lower level of installations from 2011 onwards compared to actual installations.
This could either reflect either a bias in the survey towards customers who installed their systems early, or an error in reporting
by respondents. It could in part reflect a the delay in updating DNSP or ORER/CER databases
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1o Analytical framewark

We have framed our analysis based on the sales and installation process, as outlined in the following
five steps:

Connect to Qutcomes/

Pre-sales Installation grid operation

Pre-sales considers issues that a customer will take into account when considering whether to install
a solar PV system. This primarily relates to their motivation for installing solar PV. For customers that
have not installed solar PV, it considers what barriers or reasons may prevent them from doing so.

Sales relates to the sources of information used by customers to inform their decisions on installing
solar PV and design features, including the size of the system and panel orientation.

Installation primarily assesses whether customers face difficulties associated with the installation of
their solar PV system. This includes, for example, delays in installation or poor installation practices.

Grid connection considers the interface between the distribution network and a customer wishing to
connect their system to that network. This includes any policies that distribution network service
providers may have that influence connection, and the implications for future solar PV customers.

Finally, in relation to solar PV, we consider outcomes for customers and the actual operation of their
solar PV system, as well as broader market outcomes in chapters 8 and 9. For individual customers
this includes discussion on issues relating to system performance and perceived impact on retail
energy bills. For the broader market, it considers issues such as the impact of increased solar PV
penetration on network costs.

In addition, we consider whether there are any lessons to be learned from the solar PV experience
that should inform solar PV policies regarding battery storage. This includes the likely uptake of
battery storage and issues that customers may face in considering their options, as well as the
possible impacts on the broader market from the potential proliferation of residential battery storage.

16 olructure or this report

The remainder of this report is structured according to the above analytical framework:

e chapter 2 sets out background information relevant to this project;

chapter 3 explains the solar PV value proposition for residential customers;
e chapter 4 sets out our findings related to pre-sales;

e chapter 5 sets out our findings related to sales;

e chapter 6 sets out our findings related to installation;

e chapter 7 sets out our findings related to grid connection;

e chapter 8 sets out our findings related to customer outcomes;

e chapter 9 sets out our findings related to market outcomes; and

chapter 10 discusses issues relating to battery storage.
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/ Backarounc

The ECA initiated this report partly in response to the rapid increase in households installing solar
PV. Between 2006 and 2011 the number of installations grew rapidly. Approximately 1.5 million
households now have solar PV on their rooftop.

The factors affecting outcomes for both individuals installing PV and the wider electricity market
are influenced by multiple entities in both the solar industry and the traditional electricity industry.
These entities include policy makers, regulators, complaint handlers as well as businesses. These
entities each have their own objectives, whether it be to develop policy in a specific area, create or
enforce standards, or make profit. As a result, different frameworks and approaches have not
always worked in a complementary way.

There are a number of different entities that a customer can turn to if they have an issue relating to
their solar PV system. However, it may not always be clear to the customer which entity has the
authority to resolve, or help resolve, their particular issue. These customer protections are
governed via a number of mandatory and voluntary frameworks.

This chapter provides relevant context and background information for this report. It sets out:
e an overview how the solar PV industry has grown and where it is at today;

e adiscussion of the various players in the solar PV industry and other frameworks and parties that
have influenced the development of the solar PV market; and

e asummary of the customer protections that are available to solar PV customers.

21 Facls and Tigures

Over the last few years there has been a rapid increase in households installing solar PV. Between
2006 and 2011, the number of installations per year grew rapidly, reaching a peak of approximately
360,000 in 2011.% This is shown in Figure 2. Now approximately 1.5 million households have solar
PV on their rooftop.

4 Australian Photovoltaic Institute, www.pv-map.apvi.org.au
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Figure 2: Cumulative rooftop solar PV installations
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Source: Australian Photovoltaic Institute

This rapid growth has been driven in part by generous feed-in tariffs (FiTs) offered by jurisdictional
governments to encourage the adoption of solar PV, combined with the Small Renewable Energy
Scheme (SRES). These schemes are discussed in the next chapter.

Uptake of solar PV has differed across jurisdictions. This is in part because of differences in solar
FiTs, charges for energy consumed, and the number of sunshine hours in different locations. For
example, conditions in Queensland and South Australia are more favourable for solar PV, reducing the
payback period of a system compared to Victoria and Tasmania. Of the 14 suburbs across Australia
than now have over 50% of households with installed solar PV, the majority are in Queensland and
South Australia.

Since 2011 the rate of installations has lessened, however the average size of installations has grown
over time as the cost of solar panels has decreased. In 2010, the average system size for new

installations was 1.5 kW. By the end of 2015 the average system size for new residential installations
(using systems under 10kW as a proxy for residential customers) had reached approximately 5.5 kW.®

The increase in the number of installations combined with the increase in the average system size
installed means that overall household solar PV capacity has increased significantly. Across Australia,
over 5,000 MW of rooftop solar PV generation capacity has been installed. This represents
approximately 12% of total generation capacity in the NEM.®

2 Influences In the Solar industry

Figure 3 provides a snapshot of the various entities that influence the solar market.

As can be seen in the diagram, there are many different entities that have, and will continue to,
influence the solar PV market.

5 APVI website data
6 https://www.aer.gov.au/wholesale-markets/wholesale-statistics/generation-capacity-and-peak-demand
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Figure 3: Influences on solar market outcomes
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First, there are the entities that have shaped renewable energy policies, including governments and
jurisdictional regulators. These entities have been instrumental in driving the uptake of residential
solar PV through various policies and schemes that provide solar PV customers with subsidies and
other forms of incentives. The Clean Energy Regulator (CER) is responsible for administering
schemes legislated by the Australian Government for measuring, managing, reducing or offsetting
carbon emissions.

Customers interact directly with solar retailers, designers and installers. This market is fairly
fragmented, with even the largest players only commanding a relatively small market share. The
large number of businesses offering solar PV services means that there is strong competition.
However, it can also make it more difficult to regulate and make sure that customers are getting a
safe product that is delivering what they paid for.

A number of entities help regulate the market in this regard. First, jurisdictional safety regulators
enforce safety standards and making sure electrical work is completed safely. Standards Australia
specifies requirements for safety, performance, installation, maintenance and fitness for purpose, and
covers solar PV and inverter installations. It has no role in enforcing those standards or certifying
compliance. The CEC, as discussed in more detail below, has a role in managing and enforcing
industry-based schemes.

Multiple organisations are involved in developing the required training packages, conducting the
training and accrediting solar service providers. Australian Industry Standards is responsible for
managing the Electrotechnology Training Package, which all solar installers must complete. Training is
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conducted by Registered Training Organisations, such as TAFEs. Subject to completing the relevant
training units, a solar service provider may apply to the CEC to become an accredited solar installer.

There are also multiple organisations that can help a customer resolve a dispute regarding solar PV.
The nature of the dispute will determine which entity has scope to assist. This is discussed in more
detail in the next section.

Solar PV has a number of important cross-overs into the traditional electricity industry. These include
involvement by retailers in passing on, and in some cases determining, the value of feed-in tariffs.
Further, the majority of PV systems are connected to the distribution network. Consequently, DNSPs
also have an interest in the rooftop solar PV market to the extent that its network is affected, and
their own policies will, in turn, influence the solar PV market.

Finally, the behaviour of electricity retailers and DNSPs is shaped to some extent by electricity market
policies, rules and procedures. The Commonwealth Government, Australian Energy Market
Commission (AEMC), Australian Energy Regulator (AER) and Australian Energy Market Operator
(AEMO) all have a hand in shaping the policies and every day procedures that govern how retailers
and DNSPs operate.

While each of these entities has an influence on the outcome and experience of solar PV customers,
they have their own objectives, whether it be to make profit, create or enforce standards, or develop
policy in a specific area. Consequently, different frameworks and approaches have not always
worked in a complementary way. This can cause confusion for customers, particularly if they face
unexpected difficulties when installing their system or they do not know who they can turn to help
resolve disputes when things go wrong. [t can also cause a disconnect between the solar PV market
and the electricity market, meaning that the wider benefits of solar PV are only partially captured.

2.3 Customer protections

As discussed above, there are a number of different entities that a customer can turn to if they have
an issue relating to their solar PV system. However, it may not always be clear to the customer
which entity has the authority to resolve, or help resolve, their particular issue.

In all jurisdictions except Victoria, Western Australia and the Northern Territory, the electricity industry
has its own specific customer protections known as the National Energy Customer Framework
(NECF) given effect through the National Energy Retail Law (NERL) and National Energy Retail Rules
(NERR). The NERL requires that anyone selling energy to customers must either hold a retailer
authorisation or a valid exemption, which the AER may grant. Where a valid exemption is obtained,
the retailer is not subject to the full requirements of the NECF. Similar protections are provided via
jurisdictional legislations where the NECF does not apply, such as the Retail Code in Victoria.

The AER has decided that a person that sells energy to customers to supplement the energy that the
customer buys from a retailer, such as energy generated by rooftop solar panels under a power
purchase arrangement (PPA)’, may be eligible for a retail exemption.® As a consequence, many of the
energy-specific customer protections under the NECF generally do not apply to solar customers.®
Rather, voluntary industry-based schemes overseen by the CEC, combined with general consumer

7 A power purchase arrangement is h is a financial arrangement in which a business provides, installs and maintains, at no initial
cost, an electricity generation system at a customer’s premises and in exchange, the customer buys the energy generated for
an agreed period.

8 AER, (Retail) Exempt Selling Guideline — version 4 — March 2016, p6.

% Other than in their capacity as a grid-connected electricity customers that purchases electricity from the grid through an
authorised retailer.
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law, generally govern the protections available to customers. There are a number of exceptions,
where the issue relates to an authorised energy retailer or a DNSP and is therefore governed by the

NECF.

Figure 4: Customer protections for solar PV customers
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2.3.1 Role of the CEC

The CEC manages the industry-based schemes. It has a role to:
e approve accreditation for individual solar designers;

e approve accreditation for individual solar installers; and

e manage the Solar Retailer Code of Conduct.

All installers must be accredited by the CEC for their customers to be able to take advantage of
government subsidies and schemes. Accredited installers must abide by the Accreditation Code of
Conduct and, through this Code, the CEC's System Design Guidelines. These are described in more
detail in Appendix A. The intention of the Code and Guidelines is to guide the behaviour of accredited
installers and designers, as well as the standards to which they design and install solar PV systems.

The CEC deals with complaints involving a breach of the Accreditation Code of Conduct as well as
Australian Standards relating to solar PV system installation. Issues generally cover faulty or poor
workmanship such as faulty wiring and labelling, and the use of modules and inverters that do not
meet the Australian Standards. The CEC will only investigate complaints where the system has been
installed within the past two years.

The Solar Retailer Code of Conduct is voluntary, and only approximately 5 per cent of solar retailers
have signed up.'® The CEC will consider complaints where an Approved Solar Retailer has breached
the Solar Retailer Code of Conduct. It has no jurisdiction over solar retailers that have not joined this
scheme.

10 MEFL, Energy Consumers Australia — Experience of Solar Consumers, 10 October 2016, p12.

KPMG | 20

© 2016 KPMG, an Australian partnership and a member firm of the KPMG network of independent member firms affiliated with KPMG International Cooperative
(“KPMG International”), a Swiss entity. All rights reserved. The KPMG name and logo are registered trademarks or trademarks of KPMG International
Liability limited by a scheme approved under Professional Standards Legislation



ANA.001.001.0424

2.3.2 Role of jurisdictional Fair Trading Offices

The jurisdictional Fair Trading Offices (or equivalent Government entity) enforce safety standards and
can assist with the resolution of installation issues that are covered by warranties and guarantees.
These Offices provide advice when a customer has a complaint regarding a solar product or
installation of a solar product. Typically, they recommend the customer attempt to resolve the
dispute with the retailer or installer first. However if no resolution is able to be reached, the
Government provides an informal mediation process followed by a formal, court orientated resolution.
The Office of Fair Trading (or state’s equivalent) can negotiate on a customer’s behalf and arrange
mediation if required.

As an example, the Fair Trading Office of NSW provides a proactive consumer checklist to help
customers avoid solar PV disputes."!

If the checklist has been followed and a dispute arises or cannot be resolved with the installation
electrician or building, the customer has several options:

e First, a customer is afforded statutory protection by way of warranties and consumer guarantees.
Installations are covered by statutory warranty for a period of 2 years and Consumer Law provides
guarantees.

e Second, if a dispute cannot be resolved between a customer and a builder / electrician or they
refuse to provide relevant certification for their work, the customer may lodge a formal complaint
with the Office of Fair Trading.

e Finally, if the dispute cannot be resolved with the assistance of the Fair Trading’s dispute
resolution team, then either party may lodge an application with the NSW Civil and Administrative
Tribunal.

2.3.3 Role of the Ombudsman

Jurisdictional Energy Ombudsmen can assist in resolving complaints that relate to an authorised
electricity retailer or a DNSP. This includes issues such as connection and metering problems or the
application of the feed-in tariff.

The capacity of the Ombudsman to assist is similar across all NEM jurisdictions. The Ombudsman can
assist by facilitating contact between a customer and their supplier, investigating the circumstances
that led to the complaint or trying to negotiate a settlement or resolution between the customer and
supplier. The Ombudsman has the power to make an independent binding decision without
interference to resolve matters where applicable.

Solar retailers are not captured by this scheme unless they are also an authorised retailer operating
under a single entity. This has led to a number of existing authorised retailers, such as Origin Energy
and AGL, setting up separate entities from which they provide solar and other energy services so they
are subject to the same requirements as exempt solar retailers.

1 This includes: ensure the contractor was properly licensed to undertake the work. Details should be provided on the contract
and Certificate of Compliance for the solar work completed by a builder or electrician; ensure that the solar panels comply with
Australian wiring requirements. This is provided on the Certificate of Compliance for Electrical Work; engage expert advice from
a qualified electrician accredited with solar panel installation training. The Clean Energy Council can provide an independent
inspection by a qualified electrician; and Check whether home warranty insurance was provided. If the value of work and
materials exceeds $20,000 a Home Warranty Insurance certificate should be provided.
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3 Value proposition o

There are a number of financial benefits from installing solar PV. These are derived from
government incentive schemes, such as feed-in tariffs that provide a payment for generation that is
exported, and savings in a customer’s electricity bill from avoiding importing electricity from the
grid. Determining the savings available to a customer from installing solar PV is a complex exercise
that depends on a number of factors.

Once installed, the incentives on a customer to shift their consumption to a different time of day
will depend on the level and structure of their retail tariff relative to the payment they receive for
exporting electricity. In principle, all new solar PV customers have a financial incentive to align their
consumption patterns to the times during the day when solar PV output is maximised. However
whether customers respond to this incentive will depend on the information provided, whether the
customer has the ability to shift their consumption and their preference to do so.

Under current regulatory arrangements, solar PV customers are rewarded by the volume of their
electricity generated and not by when during the day the electricity is generated. There are current
reforms being progressed to network tariffs which may result in a time of day incentive to solar PV
customers. However, the effectiveness of these tariffs rely on the underlying structure of the
network tariff being incorporated in retail price structures and the necessary metering technology
to implement those tariffs.

This chapter explains the financial value proposition for customers to install solar PV and the
incentives governing how customers can utilise and maximise the financial value of their system. As
explained in chapter 4, customers will install solar PV for a wide range of reasons, including non-
financial considerations. However, the impact of solar PV on market efficiency will depend on how
the policy and regulatory frameworks compensate solar PV customers for the market benefits which,
in turn, influences the financial value proposition for installing PV.

31 Hnancial Value for customers

3.1.1 Financial benefits from solar PV

The financial returns for residential customers will depend on a combination of different factors. The
value of solar PV is often marketed, and understood by consumers, in terms of the payback period, ie,
how long it takes for financial returns to pay off the initial costs of installations.’> The length of the
payback period will depend on the upfront installation costs of the solar PV system, including any
required grid connection and metering upgrade costs, relative to:

e the Commonwealth Government'’s subsidy under the SRES, which effectively provides an upfront
reduction in the cost of installation;

12 There are two possible ways to calculate payback periods —a simple approach based on the absolute values in each year or a discounted
approach based on a net present value calculation. While discounted approach is more accurate, it is suspected that most customers will
make decisions on the simple approach to evaluating payback.
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e FiT payments for solar PV generated and exported to the network (either through a Jurisdictional
Government mandated scheme or a retailer scheme); and

e savings in a customer’s electricity bill.

The first two sources of return are relatively certain and straightforward to predict for solar PV
installers, who would then translate those returns into their marketing for customers. Savings in
electricity bills resulting from a reduction in energy imported from the grid will likely be the biggest
component to the financial value for new installations. The value of these savings is equal to the net
reduction in energy consumed at the household multiplied by the applicable level of retail electricity
volume based tariff.'3

Energy bill savings may be difficult to accurately predict as it will depend on the following factors
specific to the individual customers.

e the configuration of the solar PV installation in terms of size and location as this determines
energy generated and the time of generation;

e the level and structure of retail tariffs; and

e the consumption patterns of the customer, and whether the customer changes its consumption
behaviour following the installation.

Solar PV installers are likely to make simple assumptions and generalisations on these factors when
converting the investment into a payback period.

The level of solar PV generated will primarily be driven by size of the installation and the geographical
location (in terms of solar radiation). The specific conditions under which the installation occurs — for
example, available roof space, the presence of shade, roof tilt and the direction the PV array faces —
will also impact on the volume of electricity generated.

The time of day when solar is generated is important as the financial value will depend on the
alignment between the timing of solar generation and consumption within the household. Savings in
avoided energy imported from the grid occur when the household is consuming the electricity
produced by the installation. Electricity generated that is surplus to immediate needs is exported and
the customer rewarded through the feed in tariff. Both contribute to reducing the energy bills.

For this reason, the difference between the variable component of the retail tariff and the feed in tariff
will determine the value to the customer from consuming its solar PV output (self-consumption) and
hence the incentive on the customer to shift its consumption to align with the solar PV output.

For most customers, the variable component of their retail tariff will be around 15 cents to 25 cents
per kWh higher than their feed-in tariff and hence the customer has the incentive to shift its
consumption to the middle of the day to better align with the solar PV maximum output period.
However this is not the case for those customers on a net premium feed in tariff where the feed-in
tariff is actually 20 to 30 cents per kWh higher than the variable component of the retail tariff. In such
circumstances, the customer has the financial incentive to maximise exports and therefore to shift
consumption away from the middle of the day when solar PV output is greatest. This incentive is
explained further in section 3.3.1 below and the implications for market efficiency discussed in
chapter 9.

In summary, the capability of a consumer to maximise the financial value from the investment in solar
PV will depend on the alignment of their consumption with the output of the solar PV. This will vary

13 Residential electricity tariffs are (currently) generally made up of a) a fixed price that typically applies on a daily basis and is independent
of the amount of electricity consumed; and b) a variable volume tariff (also referred to a "usage" or "energy" charge) for each unit of
electricity consumed.
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by household characteristics and it may not be possible to shift consumption to the middle of the day.
It will also depend greatly on the information provided and incentives facing customers.

For example, while the customer may have strong knowledge of the maximum output capacity of its

installation, he/she may not have the skills to express solar PV output in terms of household appliance
use (eg dishwashers, air-conditioners, TVs). Also there will always be a proportion of customers who
will not actively engage with such decisions regarding how to maximise the value of their installations
and therefore will not consider how to shift their consumption.

This incentive to align consumption with the times of maximum output may not be consistent with
maximising the market efficiency benefits from solar PV installations. Market benefits depend on the
ability of solar PV installations to dampen peak consumption across the market. The period when the
distribution network is at greatest peak is often in the late afternoon and not in the middle of day.
This misalignment between consumer incentives and market efficiency is explored in chapter 9.

3.1.2 Financial costs and payback period

Costs will be mostly driven by the size of the installation and the costs of installation. The price of an
installed system will depend on the installer, the design of the system, date of installation and the
level of competition in the market.

There are potentially some hidden costs which the customer is not aware of or does not consider
when making the purchase. These include: the costs of maintaining the installation (although these
should not be high); the need to replace the inverter (usually around 10 years after installation); and
the potential for the retailer to change the tariff structure when the customer installs solar PV.

Given these cost drivers, it is not straightforward to assume that amount of the financial value is
directly dependent on the size of the installation. A bigger installation does not necessarily mean
greater returns and a shorter payback rate.

This is supported by the analysis in Figure 5 which shows this relationship between payback period
and the volume of exports for customers that are not on premium FiT rates.
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This chart demonstrates that the estimated payback period increases as the percentage of solar PV
energy exported increases.' Therefore where a greater share of output is exported instead of
consumed, the payback period will be longer. This means that to minimise the payback period,
customers should match the size of their system as closely as possible to their daytime consumption
levels.

The remainder of this chapter explores two aspects of the policy and regulatory framework which
impact on the financial value from solar PV installation and therefore can influence consumer
behaviour. Before doing so, the next section briefly explains that there are different types of
customers based on the technology that they currently have in place. These different customers will
have different incentives when it comes to changing tariff types and behaviours.

3.1.3 Different customer types

Before discussing the different influences on the value of solar PV for customers, it is important to
note that there are broadly three customer types:

e potential solar PV customers that do not currently have solar PV;

e existing solar PV customers that do not have a smart meter and therefore cannot take advantage
of certain tariff types without incurring additional costs; and

e existing solar PV customers that have a smart meter and therefore may have access to wide
range of tariff types.

The value of solar PV to each of these customers, and the potential change in value associated with a
change in tariff, may differ.

For example, potential solar PV customers will likely need to upgrade their meter at the time they
install solar PV. There would be a small incremental cost to installing a smart meter rather than the
required bi-directional meter with less functionality, which would enable them to access a wider range
of tariffs that may increase the value of their solar PV. On the other hand, existing solar PV
customers that do not currently have a smart meter will incur the full cost of installing a new meter in
order to access different tariffs. The costs for these types of customers associated with upgrading
their meter may outweigh any benefits associated with changing their tariff.

Each of these customer types should be considered when identifying the incentives on customers in
relation to their consumption behaviour.

3.2 Relal Tarftlevel and structure

Currently, residential electricity prices generally comprise of a fixed (standing) charge and a variable
charge for each unit of electricity consumed. Such tariffs are referred to as two part tariffs. Some
retail offers have only one price for the variable component. Others are structured such that the first
block of energy is charged at a different price to subsequent blocks of consumption (i,e. inclining or
declining block).

Different tariff structures are emerging at both the retail and network level. This is due not only to the
recent reforms to promote more efficient network tariffs but also driven through more diversification
in retail products as retailers offer new products (e.g. Powershop, Mojo Energy). Table 1 provides an
overview of the different structures and general implications for solar PV customers. It is possible

14 This chart is from 2013 and therefore may no longer accurately reflect system costs and therefore payback periods

ffiliated with KPMG International Cooperative
trademarks of KPMG Internationa

© 2016 KPMG, an Australian part
("KPMG International”), a



ANA.001.001.0429

that the retail tariff could combine elements of different tariff structures, for example, a demand tariff
and a variable charge.

Table 1: Tariff design structure options and implications for solar PV customer

Tariff Design
Time varying
tariffs

Capped Usage
Allowance tariff

Demand Tariffs

Wholesale price
pass through
products

Description

Time varying tariffs are tariffs which differ
during the time of day when electricity is
consumed. Their objective is to incentivise
customers to shift consumption away from
peaks by charging higher rates at peak
time.

A time varying tariff can de designed in a
number of ways. The most common
categories of time-varying rates are Time-
of-Use (ToU), Critical Peak Pricing (CPP),
Peak Time

Rebates (PTR)'®, and Real Time Pricing
(RTP).

Horizon Power is piloting a new tariff
whereby customers have an allocated
usage allowance during the peak period
and are provided with a financial incentive
to use less electricity during this time.6
This can be considered to be a variation on
a time varying tariff, where the rewards and
penalties are made more explicit and easier
to understand.

A demand tariff is based on a customer’s
maximum kW demand over a specified
time period — for example, the monthly
billing cycle. It is typically based on the
customer’s maximum demand across all
hours of the month or on their maximum
demand during peak hours of the month, or
sometimes on both.

Demand tariffs for residential customers
are expected to be introduced in 2017,
except in NSW.

New retail products are emerging which
provides residential customers with access
to wholesale prices or more flexibility in
how to purchase electricity

Currently such products are being offered
by Powershop and Mojo Energy and are
available to solar PV customers

Implication for solar PV customer
Such tariffs could provide greater rewards
for solar PV customers depending on the
alignment of the solar PV output and peak
periods where rates are highest.

Solar PV customers will have a greater
reward when they align their consumption
with solar PV output and minimise their net
consumption during the peak period.

The implications for a solar PV customer
will depend on how the demand tariff is
calculated and the ability of the solar PV to
reduce the maximum demand during the
charging period. If the maximum demand
occurs at night or during a day whether
solar output is low (due to weather) then
there is little difference for the solar PV
customer compared to a non-solar PV
customer under a demand tariff

Such products could benefit solar PV
customers through the greater flexibility
and ability to structure their electricity
purchases to best align with their solar PV
output and consumption patterns

Any comparison between the tariff structures options presented in table 1 and current two part tariffs
must also assess any difference in the fixed charge component. The fixed charge component does
not vary with generation or consumption, and potential savings from charging tariff structures from
volume based charges to time of use or demand tariffs could be offset if such tariffs contained a
higher fixed charge. Generally any increases in the proportion of tariffs recovered through the fixed
charge will diminish the value of the solar PV installation.

15 While not strictly a time varying tariff, PTRs provide an incentive for customers to reduce their demand at peak times.
16 See https://www.horizonpower.com.au/about-us/our-projects/power-ahead-research-pilot/
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Some customers may also be on a time of use retail tariff structure. Time of use offers vary the
variable charge by different periods of the day and provide consumers with the opportunity to save on
their electricity bills by consuming electricity during cheaper ‘off-peak’ periods.'” Such pricing
structures are more closely aligned to the costs of providing consumers with electricity services,
thereby providing consumers with the option of reducing their peak demand to save money, or
continuing to use electricity at those times when the value they place on that use outweighs the
costs.

Generally solar customers stand to benefit more by shifting from a flat offer to a retail time of use
offer than consumers who do not have solar, even before shifting their consumption.'® This is
because solar generation offsets some of the relatively more expensive peak and shoulder
consumption for time of use consumers, while allowing them to benefits from cheaper off-peak
consumption.

However the extent of any additional savings from moving to a time of use tariff compared to a flat
tariff (all other factors remaining the same) will depend on the structure of the time of use offer. We
note that the typical structure of retail time of use offers varies between jurisdictions and network
regions, with differences in the length of peak period, and the potential saving from shifting
consumption from peak and off-peak. In some jurisdictions, such as South Australia, the length of the
peak ranges from 42 percent to 58 percent of weekly hours while in NSW, the length of the peak
period varies from 6 percent to 21 percent of total weekly hours.

In principle the ability of a solar PV customer to opt into a time of use retail tariff offer will improve the
financial returns from the solar PV installations.' There is still a financial incentive for solar customers
to shift consumption to align with the solar PV generation maximum periods, which could overlap
with the retail offer peak period, although the time of use structure diminishes that incentive. This
incentive is different to customers without solar installations where moving to the time of use retail
tariff structure provides an incentive to shift consumption to non-peak periods.

From a market efficiency perspective, there are two observations to note regarding retail tariff offers:

1. Solar PV installations are not required to have interval metering capability. Outside of Victoria,
current rules only require solar PV installations to have bi-directional metering capability. To date,
this has constrained that value that solar customers can obtain from their systems. Metering
issues are discussed further below.

2. The structure of retail tariff offers influences the incentive for solar PV customers to align
consumption with the periods when solar PV output is highest. Therefore tariff design has a role
to play in addressing alignment between consumer incentives and market efficiency. As
discussed above, this matter explored further in chapter 9.

Another market observation is that some retailers do not make all of their offers available to solar
households. There may be a wide range of reasons for this and this report has not explored this
matter.

3.2.1 Structure of network tariffs
The structure of the fixed and variable charges in a retail offer is influenced by the structure of the
underlying distribution network tariff, which also includes fixed and variable charges. Distribution

R Typically these periods are classified as 'peak’, 'shoulder' and 'off-peak’ periods.

18 This holds true where there are no cross-subsidies between customers on flat tariffs and those on time of use tariffs. In
some network areas, customers on flat tariffs are able to access a cheap, legacy network tariff which is no longer open to new
customers. There is a possibility that customers on these legacy tariffs will be better of remaining on a flat tariff.

19 This analysis assumes a flat feed in tariff structure. A time of use feed in tariff structure could change this finding.
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network tariffs tend to account for between 20% and 40% of retail offers, depending on the
jurisdiction.

The structure of distribution network tariffs is currently the subject of reforms, following the AEMC
Rule change on distribution network tariffs. This introduced obligations on distributors to structure
their tariffs to reflect better the efficient costs of network services so that customers can make more
informed decisions about their electricity usage.?® New tariff structures are required to be
implemented in 2017.

Expected changes to network tariffs are likely to have implications on the financial return earned by
solar PV customers and the incentives driving consumption patterns. This section briefly explores a
number of potential changes:

1. A shift away from volume charges to higher fixed charges: Under current tariff offers,
volume based charges tend, on average, to account for around 80% of the total bill. Changes to
network tariffs to recover a higher proportion of costs through fixed charges will likely be fed
through to higher fixed charges in retail offers. This will decrease the financial value for solar PV
installations given that the customers are required to pay the higher fixed charge irrespective of
network usage levels. This will also impact on the viability of additional investment in battery
storage as discussed in chapter 10.

2. Introduction of demand charges: Most of the distribution business are proposing to introduce
a demand tariff in addition to the fixed and volume based charges. A demand charge is based on
a customer’s maximum kW demand over a specified time period — for example, the monthly
billing cycle. These charges would change customers’ incentives by encouraging them to
consider reducing the maximum energy they take from the network during the peak period, as
distinct from lowering their average consumption over a peak period as they would under a time
of use energy charge. Even if a customer still uses the same total energy, they would benefit
financially if they can reduce their maximum peak demand.

For solar PV customers, demand charges make the financial return consideration more
complicated. As explained above, under volume charges, the incentive to is maximise
consumption at times when solar PV output is greatest in order to minimise the volume of
electricity which the customer purchases from its retailer. Under demand charges, a solar PV
customer’s incentive is to minimise its peak consumption during the peak charging period.
There is still an incentive to shift consumption to align with solar PV output, however the
customer may not receive the benefit of this if having solar does not impact on its peak
consumption which could be during times when solar PV output is lowest (i.e. evening, or a
cloudy day).

3. Critical peak day pricing — Under a critical peak day price, the network business is able to notify
customers of a temporary large price increase which will apply on a limited number of critical
days when the system demand is at its highest. Notification is usually provided 24 hours in
advance of the critical day and the customer is incentivised to minimise their electricity
consumption or seek alternative supply sources between the nominated peak period (eg 2pm to
6pm). Under this tariff design, the value of solar PV is through its contribution to reducing the
customers’ consumption on the nominated days. Similar to demand charges, a solar customer
may not benefit from this if their solar PV is not generating at the time of the nominated peak
period. This option may therefore present increased risks to customers, due to the relatively
high critical peak price that would be incurred if their solar PV was not generating during the
critical peak period.

20 Details of the AEMC's Rule change are available at - www.aemc.gov.au/Rule-Changes/Distribution-Network-Pricing-
Arrangements
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How retailers represent the changes to network tariffs in their offerings to customers could influence
the impact on solar PV customers and affect the choices customers make. Retailers will have their
own commercial and regulatory factors to consider in this regard.

Some network businesses are proposing the changes in tariffs to be voluntary, while other changes
will be applied to all residential customers. Some changes could diminish the expected financial
returns which the customer based its decision to install solar PV on and therefore extend the payback
period. It will be important that there is sufficient engagement with customers to help them
understand and adapt to the changes.

The changes to distribution network tariffs are currently being considered by the AER. The role of
retail tariff structures in promoting the efficient combination of battery and solar PV installations is
discussed in the ATA report. The ATA’s analysis is discussed in section 10.

3.3 INcentives [0 encourage Solar Uptake

All jurisdictional governments and the Commonwealth Government implemented schemes to
encourage the uptake of rooftop solar PV by residential customers to support renewable energy
targets. There were two main mechanisms for this:

e State based Feed-in Tariffs (FiTs); and

e small-scale technology certificates (STCs) provided under the Commonwealth Government
Renewable Energy Target scheme. This replaced the Commonwealth Government’s earlier Solar
Homes and Communities Plan, which provided a rebate for solar installs.

3.3.1 Feed-in tariffs

FiTs are a payment to a customer for generating electricity, paid per kWh. The type and level of FiT
differs between jurisdictions and has reduced over time. As a consequence of these changes,
different FiTs now apply to different customers, depending on when they installed solar PV.

There are effectively two different categories of feed in tariffs:
e Government Scheme Premium FiTs; and
e retailer FiTs.

To encourage the adoption of solar installations, jurisdictional governments offered premium FIT
rates, which were significantly higher than the wholesale cost of electricity. These rates are
subsidised through distribution network charges and recovered across all customers in the
jurisdiction. While these premium FiT schemes are now closed for new entrants, existing schemes
have been grandfathered and so customers will continue to receive the premium rate until the
scheme terminates.

As discussed in section 2, these premium rates were highly effective in fostering uptake of solar PV
installations. In response to the success of these schemes, most jurisdictional governments closed
eligibility for new entrants from 2011 onwards. Since then, new installations have been able to
qualify for schemes available from their retailer. Generally these schemes provide a tariff payment
that is equivalent to the avoided cost of supply due to the operation of a rooftop solar generator and
are significantly lower than the government schemes premium rates. These retailer schemes can
either be regulated where the jurisdictional regulator sets the minimum rate that retailers must offer,
or competitive, where retailers are free to offer their own rate in competition with each other.
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As part of a package of energy market reforms endorsed by the Council of Australian Governments
(COAG) on 7 December 2012, COAG agreed to a revised set of National Principles for Feed-in Tariff
Arrangements. These arrangements were amended to provide for all forms of micro generation

technologies, including household solar PV, to be offered a fair and reasonable tariff for any energy
that is exported.

Figure 6 shows the current range of FiTs available in each jurisdiction and demonstrates the gap

between the closed premium rates and retail rate.

Figure 6: Range of feed-in tariffs available by jurisdiction
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The level of FiTs has changed dramatically since the introduction of Government premium schemes.
As a result of these changes:

e some customers now, or will, face different FiTs compared to when they installed the system;

e two customers with the same system could face very different incentives regarding how they
maximise the value of their system (one on premium, one on market); and

e the rolling back of premium schemes in New South Wales, South Australia and Victoria at the end
of 2016 will impact on the net electricity bills of the affected customers. It is estimated by the
ATA that 275,000 customers will be affected by these changes with the largest impact in NSW,
where customers’ payments for solar generation could reduce by up to $4,000.

These changes could lead to confusion for customers seeking to maximise value from their system.
For example, a customer that installed its system while on a net premium FiT has an incentive to
export as much of its generation as possible by shifting their consumption to the evening or
overnight. Conversely, once they come off a premium FiT, their incentives switch to consuming as
much of their own generation as possible, implying that they would shift their consumption to during
the day. As discussed in section 8.2, evidence suggests that many customers may not fully
understand these implications.
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Table 2 provides a summary of the premium schemes which were introduced by the jurisdictional
governments and also explains the current approach to FiTs for residential customers. Further
information is provided in Appendix B.

Table 2: Summary of FiT arrangements by jurisdiction

Government Premium Scheme?' Current approach to FiTs

ACT

NSW

NT

QLD

SA

TAS

VIC

WA

Pre July 2011 customers receive a gross rate
between 30.1 and 50 cents per kWh depending on
date of connection and capacity. Rates will be paid
for 20 years from installation

Scheme ends on 31 December 2016. Pre April
2011 customers received either gross 60 cents or
20 cents per kWh depending on date of installation

No scheme has been provided

Pre July 2012 customers will continue to receive a
net 44 cents per kWh until 2028 subject to
continuing to meet eligibility requirements

Customers between July 2008 and Sept 2011
receive 44 cents per kWh until June 2028.
Customers who installed between Oct 2011 and
Sept 2013 received 16 cents per kWh until Sept
2016

Customers in Tasmania could apply for the
Transitional Legacy Tariff until August 2013. This
scheme pays 28.283 cents per kWh until
December 2018

3 schemes were available depending on time of
installation. The standard and transitional schemes
end on 31 December 2016. The Premium
schemes applied to installations between Nov
2009 and Dec 2011 and customers received 60
cents per kWh until Nov 2024.

Customer installations between July 2010 and
August 2011 receive 40 cents per kWh while
installations after August 2011 receive 20 cents per
kWh up to a capacity cap. Under the scheme,
eligible customers receive the payment for 10
years from installation.

The remainder of this section explains:

e how FiTs influence customer behaviour; and

e the future direction of FiTs.

Rates for new installations are set
competitively by retailers

Rates are competitively set by retailers
with the regulator setting a recommended
(non-binding) benchmark range.

Retailers operate a buyback scheme
voluntarily.22

In South East Queensland, retailers offer
customers with new installations
competitive rates. In regional Queensland,
retailer minimum rate are regulated.

For new installations, there is a minimum
rate which is set by the regulator

For new installations, the regulator sets
the regulated rate each year.

Regulator sets minimum retailer FiT for
new solar installations. This rate must be
offered by retailers with more than 5000
customers.

Retailers must offer new installations a
buyback rate. Terms and conditions of the
buyback scheme are reviewed by the
Government.

21 |n some States, retailers offer a top-up payment in addition to the government premium rate. For example, in Victoria as of
19 February 2015, some retailers offer a "top-up’ of 8 to 10 cents per kWh.
22 As of January 2016, Jacana Energy offers an energy flat buy-back rate of 25.54 ¢/kWh for residential consumers
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Interactions between feed in tariffs and consumer behaviour

The design and levels of the FiT payments will impact on customer consumption behaviour and hence
the potential efficiency benefit to the market from solar PV installations. This section briefly explores
how the design of the FiT will change the value proposition for solar and whether the behavioural
incentives regarding consumption would result in market efficiency. By this we mean, whether the
consumer is incentivised to install a solar PV system that is configured to align generation with
existing consumption patterns, or shift consumption to align with its solar PV output generated over
the course of a day.

Net versus Gross Payments

There are two types of payment mechanisms, ‘net’ payment and ‘gross’ payment. These different
types of payments require different metering configurations for measuring generation and
consumption, however there is no impact on the flow of energy. That is, whether a customer has a
‘net’ or ‘gross’ payment will not influence whether the energy flows into the home or network.

A net versus gross metering arrangement has significant implications for the level of financial benefit
that households receive from their solar PV investments. Under a net FiT,?® the customer receives a
payment only for the surplus energy that is exported to the grid from their solar PV unit. However
under a gross mechanism, the customer receives the payment for every kWh produced regardless of
how much of the solar generated electricity is used by the household and how much is fed back into
the grid.

The difference between a net and gross payment mechanism will impact on customers’ behaviour.
Under a net payment the customer is incentivised to minimise personal consumption during the times
of the day when the installation is producing the most electricity. However under a gross
mechanism, there is no incentive on the customer to change its behaviour. Where the retail rate is
higher than the FiT rate, customers on net payments have increased returns compared to gross
payment customers because under the net scheme, customers avoid paying the retail rate and get
the value of consuming their own energy.

Whether such behaviour promotes market efficiency and saves system costs will depend on the
alignment between the times of the day when the solar production is highest (and hence the
incentive to defer consumption is greatest) and the times of the day when the system is at peak
demand. This issue is discussed further in chapter 9 when the report explores the impact of solar PV
installations on network costs.

In Australia, the majority of FiT schemes operate under a net payment mechanism, with the exception
of NSW and ACT government premium schemes which operated on a gross payment mechanisms.
These schemes have been closed to new installations since the middle of 2011, and the NSW Solar
Bonus scheme will end on 31 December 2016, with customers reverting to the retailers’ net payment
schemes.

Customers on Premium Feed in Tariff Rates

The financial return to consumers from maximising their export is increased if the customer is on a
subsidised net premium rate as compared to a retailer FiT. As shown in figure 6, the difference
between these rates is substantial at around 40 to 60 cents per kWh. This difference reflects the
extra value to consumers from deferring consumption away from times when solar generation is at

23 There are different variants of net metering. For example, the FiT could apply to total energy produced less total energy
consumed. This is the case in the Northern Territory. Alternatively, where customers may have two separate retail tariffs (for
example in Tasmania, where customers have one tariff for light and power and a different tariff for heating and hot water),
export may be netted off only one of these elements. These different arrangements will have different implications.
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the highest compared to consumers on retailer offered rates and for those customers, there is a
possibility that the premium FiT rate is more than the variable component of their retail tariff.

This applies to those customers on high premium net rates such as Victoria, Queensland and South
Australia. Whether such behaviour promotes market efficiency and saves system costs will depend
on the alignment between solar production and the system peak. It also depends on the customer’s
response to higher returns. Higher returns should, in theory, provide a greater incentive for
customers to maximise their export. However, some customers may prefer to “set and forget” and
instead see the higher returns overall as a reason to be less concerned about shifting their
consumption.

Premium feed in tariffs rates will also impact on the incentives for such customers to install batteries
and could actually act as a barrier to install such new technologies. This disincentive applies equally
to customers on net and gross premium rates. There are two issues here:

e In some jurisdictions, a customer on a premium rate would become ineligible for that rate if it
installs batteries. This is case in ACT, SA and Queensland. The rationale for this prohibition is
that it may be impossible with the metering technology at the premises, to tell if the exported
energy has solely been produced by the solar PV installation.

e |n addition, there is a financial disincentive under current retail tariffs. If the premium FiT is more
than the variable component of the retail tariff then the customer would lose revenue if it uses the
battery to stored solar generation for later use at the premises. As explained above, the
behavioural incentive on customers with premium rates is to maximise their solar exports and
hence there is very little value from installing a battery to support the solar PV installation. This
disincentive may change if the retail rate becomes time varying and there is value for the
consumer to stored solar generated electricity for consumption at times when the time varying
retail rate is highest. The issues associated with combining batteries and solar are discussed
further in chapter 10.

Future Reforms to Feed in Tariff design

A number of different reviews are exploring the question on the appropriate design and level of feed
in tariff designs:

e The Essential Services Commission of Victoria (ESCV) has conducted a review into the true
energy value of distribution generation, including solar PV, and whether current policy and
regulatory frameworks governing the remuneration of distribution provide adequate compensation
consistent with the true value.?* The Victorian Government has accepted most of the ESCV
recommendations including the introduction of time-of-use feed-in tariffs that align with the time
blocks operating for flexible retail prices (peak, shoulder and off-peak) plus the addition of a
payment to recognise the environmental and social value of distributed generation?®

e The Queensland Productivity Commission has recently completed its inquiry into solar feed-in
pricing in Queensland. Its recommendations are currently being considered by the Queensland
Government.?®

24 The Essential Service Commission of Victoria initiated this review on 22 December 2015 following receipt of terms of
references from the Victorian Minister. http://www.esc.vic.gov.au/document/energy/30381-inquiry-into-the-true-value-of-
distributed-generation-to-victorian-consumers-our-proposed-approach/ A final report was released on 21 August 2016.

25 See more at: http://www.delwp.vic.gov.au/energy/electricity/victorian-feed-in-tariff/esc-enquiry-into-energy-value-of-
distributed-generation

26 Queensland Productivity Commission final report was submitted to the Queensland Government on 20 June 2016 and has
not been released. http://www.gpc.qgld.gov.au/inquiries/solar-feed-in-pricing/
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e The Essential Services Commission of South Australia is currently considering whether or not
there should be a minimum regulated retailer-paid FiT which must be paid to residential and small
business electricity customers with solar PV installations.?’

The focus of these reviews is to consider whether current FiT levels represent a fair price given the
benefits from solar power produced by residential customers and exported into the electricity grid.
This also includes whether the small scale technology certificates provide adequate compensation for
environmental benefits from reducing the need for electricity from fossil fuel sources.

Currently none of the regulated FiT rates includes an allowance for any benefits to networks from
solar PV generation and the Queensland and Victorian reviews are also considering the value of solar
PV installations to network costs.

An important issue regarding potential reforms to FiT design is whether the rates should vary with
time of day (i.e. Time of Use pricing) to better reflect the energy value from solar generation.
Currently FiT payments made to solar PV customer for the electricity they export has been the same
irrespective of whether that electricity is being delivered at a time of high demand or at a time when
supply is in abundance.

It is worth noting that AusNet Services previously had a solar-specific network tariff for small
customers with grid-connected solar PV systems up to 5kW. The tariff included an offset for
electricity generated equal to the price that was paid for electricity consumed. During the summer
peak period, an additional payment for excess generation was provided.?® No other networks
developed such a tariff, and AusNet Services has removed this tariff (with effect from 1 January 2017)
to comply with new pricing principles that do not permit discrimination based on different technology
types.

In addition, Horizon Power offers a FiT that varies by geographic location.?® The rates are set by
Horizon to reflect their cost of electricity generation and distribution in that area. This approach
provides customers in areas with a high cost to serve a greater incentive to export.

Wholesale prices vary throughout the day peaking in the late afternoon. Therefore the value of
electricity generated by solar PV installation to the market changes during the day. A FiT tariff design
which better reflects the changing value would, in theory, provide stronger incentives on the solar PV
customer to maximise net exports at the times of the day when the wholesale prices are high.

The ESCV has recommended that the current single tariff should be replaced by a framework that
allows for a time and location varying FiT and that the regulated minimum FiT is expressed as a multi
rate tariff aligned with the time blocks operating for flexible retail prices (namely: peak, shoulder and
off-peak). This time varying feed-in tariff should be supplemented with a ‘critical peak’ tariff that would
be paid when the wholesale price of electricity is equal to or exceeds $300 per MWh.3°

There are impediments to making time-varying export pricing workable for FiT design, notably the low
presence of advanced meters with interval metering capability, as discussed below.

Another issue being considered is whether retailers will have the incentive to offer time varying FiT
rates. In theory, retailers should have the incentive to minimise consumption (and hence, maximise
solar PV generation) at the time of day when wholesale prices are highest as doing so will lower their
costs of supply. In practice, this incentive will depend on the particular circumstances of each retailer
including its business model, hedging arrangements and whether it owns any generation.

27 http://www.escosa.sa.gov.au/projects/246/electricity-retailer-feed-in-tariff-review-of-regulatory-arrangements.aspx
28 AusNet Services, Electricity Distribution, Annual Tariff Proposal 2015, 1 January 2015, p24

29 https://horizonpower.com.au/being-energy-efficient/solar/eligibility-to-install-and-buyback-schemes/

30 Essential Service Commission, The Energy Value of Distributed Generation — Draft Report, April 2016.
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3.3.2 Small-scale technology certificates

Under the Commonwealth Government Renewable Energy Target Scheme, owners of small-scale
renewable systems (i.e., solar) are able to create and sell certificates for every megawatt hour of
power they generate. These certificates are labelled small-scale technology certificates (STCs).

STCs are effectively a financial incentive for both individuals and businesses to install renewable
energy systems including solar, wind and hydro. One STC is equal to one megawatt hour of
renewable electricity either generated or displaced by the system. However, because STCs are paid
up-front the financial incentive does not reflect the actual output of a PV system. Rather, the system
is deemed to generate a certain amount of energy based on its location and the deemed life of the
system.

The value of an STC is subject to supply and demand conditions in the market. If owners elect, they
may sell STCs on the market for an uncapped price or through a clearing house operated by the Clean
Energy Regulator. The clearing house offers a fixed price of $40 however the STCs will be only be
sold on the clearing house once a buyer becomes available. Therefore, the sale may be delayed.

In earlier years of the scheme, early adopters of small generation units were incentivised by
multipliers that allowed additional STCs to be created for the first 1.5kW of capacity. This was
reduced over the years from a factor of 5 times (which applied between June 2009 to June 2011) and
has now been phased out completely. Generally, one STC is equal to one megawatt hour of eligible
renewable electricity either generated or displaced by the system. An STC can only be created within
the first 12 months of installation of an eligible system.

Generally, householders who purchase these systems assign the right to create their certificates to

an agent in return for a lower purchase price and therefore the STCs effectively provide a subsidy to
the installer. This subsidy reduces the up-front cost of purchasing and installing a solar PV system by
around 30-40 per cent on average. Further, since there is no ongoing benefit, there is no impact on
customer behaviour in terms of shifting consumption.

The level of this benefit differs across the country depending on the geographical location (i.e., level
of solar radiation, installation date and the expected amount of electricity that is generated in the
lifetime of the system (up to a maximum of 15 years)). In Queensland, based on average solar PV
system prices, the level of the SRES subsidy is between 2.8 and 2.9¢/kWh for predicted generation.®

As there is no binding target for the SRES, there is no limit on the number of STCs that can be
surrendered across the scheme. Any system under 100kW is eligible to generate STCs.3? Under the
Renewable Energy (Electricity) Act 2000, certificates can be created until 31 December 2030.

34 Melerng

As discussed above, solar PV customers may maximise the value of their solar PV system by
switching to different forms of retail tariffs, such as time of use tariffs. Further, different types of FiTs
may evolve in the future that incentivise customers to export at certain times of day, such as during
peak periods. The availability of these types of tariffs relies on a customer having the necessary
metering technology to enable electricity consumption to be measured at different times of day. This
is known as interval metering.

31 Queensland Productivity Commission, Draft Report: Fair Price for solar pricing — Overview, March 2016.
http://www.gpc.qld.gov.au/files/uploads/2016/03/Fact-Sheet-Solar-Draft-Report-Revised. pdf

32 Systems with a capacity above 100kW are eligible for Large-scale Generation Certificates. This scheme operates on a very
different basis.
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Currently, Victoria is the only jurisdiction with widespread access to the necessary metering
technology, following a mandate roll out of smart meters in that jurisdiction. Of the approximately 2.9
million households with access to retail time of use offers®®, more than 2.75 million are in Victoria.3*

Current Rules (outside of Victoria) only require solar PV installations to have bi-directional metering
capability. Given that solar PV installations had to incur metering costs at the time of installation,
there would only have been incremental costs associated with requiring meters to be capable of
interval reading. Ensuring that solar installations have up to date metering technology would have, on
average, improved the financial returns to solar PV installations and provided a platform to encourage
solar PV customers to help minimise system peaks.

This issue is will be resolved from 1 December 2017, under the AEMC metering contestability change
to the NER when all new and replacement meters, including those for solar PV installations, will be
required to be capable of being remotely read and recording date on an interval basis. However this is
a lost opportunity for existing solar customers who have to include new costs if they want to install
such a meter.

This could also be an issue for NSW gross FiT customers between 31 December 2016, when the
gross FiT scheme is no longer available and 1 December 2017, when the new metering rules take
effect. The change in the structure of the FiT from gross to net will require some affected solar PV
customers to change their meter. While the NSW Government has amended its Electricity Supply
Act to facilitate the competitive roll-out of smart meters prior to the new national arrangements taking
effect,®® there is no requirement for any newly installed meters to be an interval read meter.

33 AEMC 2015 Residential Electricity Price Trends Final Report. In Victoria, offers with different rates for different times of the
day are also referred to as flexible pricing offers.

34 See http://www.smartmeters.vic.gov.au/installation

35 Electricity Supply Amendment (Advanced Meters) Act 2016
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4 Pre-Saes

We found that the majority of customers install solar PV to reduce their energy bills or for other
financial reasons. A smaller, but still high proportion of customers are seeking greater control over
their energy and, related to this, greater independence. Some customers also cite environmental
reasons as a factor influencing their decision to install solar PV.

However, many customers that have not yet installed solar PV face a number of barriers to doing
so. The greatest barriers are faced by people who cannot afford the capital and installation costs,
renters who must negotiate with their landlord to install solar PV, and apartment dwellers, who
face issues around joint ownership of property.

Future uptake of solar PV is likely to be linked to the attractiveness of battery storage and changes
to network tariffs, as well as reducing the barriers discussed above. Uptake of solar PV could be
either tempered or strengthened by the introduction of battery storage. Some potential solar PV
customers may choose to wait until battery storage becomes more cost effective and established
to install solar PV, in order to avoid risks around technology becoming obsolete. On the other hand,
some customers may value the additional flexibility and independence from combining solar PV
with battery storage.

The impact of changes to network tariffs will depend on the extent to which network tariff
structures are incorporated in retail price structures, the individual customer’s consumption profile
relative to network usage, and the nature of the tariff structure.

This chapter sets out our findings relating to what motivates residential customers to install a solar PV
system. The findings draw on evidence from surveys and interviews conducted by UMR and MEFL,
as well as from available literature both within Australia and internationally.

The chapter also considers the broader market conditions, including government policies, that have
influenced customers’ decisions to consider solar PV and what factors might drive the continued
development of the residential solar PV market.

A1 What motivates a customer to Install soiar PV

In assessing the experiences and outcomes of customers it is important to recognise that not all
customers are the same and, as such, they may have different expectations about how their solar PV
system will perform. A customer’s motivation for installing solar PV is an important characteristic to
consider when exploring these differences. For example, a customer who installs solar PV primarily
to reduce their electricity bills will assess the performance of their system against a different metric
from a customer that has installed a system primarily for environmental reasons.

Results from the UMR survey suggest that the majority of customers install solar PV systems to
reduce their energy bills. However, there is also a strong sense that customers are seeking greater
energy independence. Environmental concerns, while important, featured less strongly.
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These results suggest that for the majority of customers, a lower electricity bill and reduced grid
consumption are important outcomes. A smaller group of customers is less concerned about the
financial outcomes, but wish to see a reduction in their carbon emissions.

4.1.1 Most customers want to save money on their energy bills

To date, the main driver for customers to install solar PV systems appears to be a desire to save
money on their electricity bills. Of customers with solar PV that were surveyed by UMR, 60%
strongly agreed that reducing household energy bills was a factor contributing to their decision to
install solar. Other financial reasons, including being able to get a feed-in tariff and government grant
schemes, also featured strongly.

Figure 7: Reasons for installing solar

How much have the following factors contributed to your decision to install a solar electricity system?

Reducing household energy bills NN RN W 2
Becoming less dependent on mains electricity [ NEYIEETIEN 20
Being able to get a feed-in tarriff for feeding... INNINEF' TN 18
Government grants schemes for installing... INNFYEEENENFYEN 20
Protecting the environment INFFEENEFIEE 22

Adding to the house’s resale value INVAEEFYIEENN27
Recommendation by a friend or family... FEEEW16
The fact that many of your neighbours had it %3110

W Strongly agree W Mostly agree Mildly agree

Percent

Source: UMR report.

The findings from the UMR survey are consistent with other surveys, both within Australia and in the
UK, that examine motivations for installing solar PV. In Australia, a survey undertaken by CSIRO3¢
found that 70% of customers surveyed that had installed solar PV had done so primarily to save
money on their power bill. A further 11% had done so to benefit from government rebates and 4%
had done so to be less reliant on energy retailers.

A survey conducted on behalf of Energex, Ergon Energy and Powerlink in Queensland (“the 2015
Queensland household energy survey”) also found that the primary drivers for investing in solar PV
were financial®’, although fewer customers felt strongly about this in 2015 (60%) than in 2014 (66%).
Forty-five per cent wanted to make the most of their current feed-in tariff and 34% thought solar was
a good investment.

% Romanach, L., Contreras, Z., and Ashworth, P. (2013). Australian householders’ interest in active participation in the
distributed energy market: Survey results. Report nr EP133598. CSIRO, Pullenvale, p21.
37 Colmar Brunton, Queensland Household Energy Survey 2015, Insights Report, 11 February 2016.
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Similarly, a UK study found that the key drivers for customers installing solar PV are also financial,
although environmental considerations have become increasingly important since 2011.28 This
contrasts with the UMR research, where reputational issues appear to be becoming more
important.®® Of the UK customers surveyed that had solar PV, 74% installed it because the feed-in
tariff represented a good investment. Just over 50% specified environmental considerations as a
reason, while 44% and 37% cited rising electricity prices and feed-in tariffs making solar PV
affordable as reasons, respectively.

4.1.2 Customers also want energy independence

The UMR results also suggest that customers with solar PV have a strong desire for energy
independence. Over 30% of customers surveyed strongly agreed that becoming less dependent on
mains electricity was a factor contributing to their decision to install solar PV. A further 50% mostly
or mildly agreed with that statement. This could be due in part to the sustained increases in
electricity prices over the last few years, which may have led some customers to feel increasingly as
though they lacked control over their energy bill.

Similar responses came through ECA’s first Energy Consumer Sentiment Survey which was released
in July 2016, where customers stated that the value for money of electricity services (and gas
services) are significantly less than compared with their banking, water, mobile phone, insurance and
internet services. Also customers are not confident that the markets are working in their interest nor
than they expect outcomes to improve in the next five years.*?

4.1.3 Environmental concerns are also a factor, but less important

Twenty-six per cent of customers surveyed by UMR strongly agreed that protecting the environment
was a factor in their decision to install solar PV. A further 46% mostly or mildly agreed.

The CSIRO*! survey found that 11.7% of respondents had installed solar PV so as to reduce
household carbon emissions. Environmental reasons were the fourth most common factor found in
the Queensland survey.

In the UK, a survey found that just over 50% of respondents cited environmental considerations as a
reason for installing solar PV.#?

These results suggest that while environmental considerations are an important driver for some
customers to install solar PV, the majority of customers are more concerned about reducing their
electricity bills and reducing their reliance on the grid, rather than reducing their carbon emissions or
protecting the environment.

4.1.4 Installation cost and renting are the main barriers to solar PV

There is a cohort of potential customers that would be interested in installing solar but have concerns
about the cost, or are currently renting their home and see this as a barrier to doing so.

Approximately half of the respondents to the UMR survey that had not installed solar had considered
getting solar. A further 37% had not given any serious thought to it, while 12% had rejected the idea.

38 Purple Market Research, Final Report to Citizens Advice: A review of consumer experience of solar PV systems, June 2015,
p22.

39 UMR, Usage of solar electricity in the national energy market, A quantitative study, July 2016, p.14.

40 Energy Consumer Australia: Energy Consumer Sentiment Survey Findings, July 2016

4 Romanach, L., Contreras, Z., and Ashworth, P. (2013). Australian householders’ interest in active participation in the
distributed energy market: Survey results. Report nr EP133598. CSIRO, Pullenvale, p21.

42 Purple Market Research, Final Report to Citizens Advice: A review of consumer experience of solar PV systems, June 2015,
p22.
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Of those that had considered installing solar PV or had rejected the idea, the main drivers were the
same as for those respondents that had installed solar; that is, to reduce household energy costs and
to reduce dependency on mains electricity.

The cost of installation appears to be the main barrier to respondents installing solar PV.
Approximately a third of customers surveyed that do not have solar PV consider it to be too expensive
to install.*® This is consistent with research conducted by Newgate Research (Newgate) on behalf of
the AEMC regarding new and emerging technologies. Newgate's report for the AEMC found that the
upfront financial outlay was a large barrier for many.** Newgate also found that some customers see
the reduction in solar rebates as an example of energy providers and/or the government hampering
the uptake of technology.*®

Another third of respondents to the UMR survey were renting their home and cited this as the main
barrier to installing solar PV. Again, this is consistent with the Newgate's research for the AEMC,
which found that renters assumed that their landlords may not allow solar to be installed.*®

However, living in a rental property was not a barrier to some customers arranging for solar to be
installed at their property. Sixty-one per cent of renters with solar PV had it installed after they moved
in. Interestingly, 40% of renters said that they made the decision to install the system.

These results suggest that although renting may present a barrier to many householders, there is at
least a small group of customers that have managed to successfully negotiate with their landlord to
install solar PV.

Figure 8: Reasons for not installing solar

Which of the following best describes the reason why you don’t have solar electricity at your home?

It’s too expensive to putitin || NG 36
| am renting and would need the landlord to put it _ 34
in
I've never really considered it before [JJi] 11
I don’t think it would work well where Ilive ] 7
I've heard other bad things about it l 2

other [l 10

Percent
Source: UMR Report.

43 UMR, Usage of solar electricity in the national energy market, A quantitative study, July 2016, p.95.

4 Newgate Research, AEMC 2016 Retail Competition Review: New and Emerging Energy Technologies and Services,
Consumer Research Report, June 2016, p30.

“5 Newgate Research, AEMC 2016 Retail Competition Review: New and Emerging Energy Technologies and Services,
Consumer Research Report, June 2016, p20.

46 Newgate Research, AEMC 2016 Retail Competition Review: New and Emerging Energy Technologies and Services,
Consumer Research Report, June 2016, p35.
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The CSIRO survey found that, even amongst those that had not installed solar PV or other distributed
technologies, on average householders support solar PV technologies.*’

The survey conducted on behalf of Queensland network businesses found that the primary barriers to
solar PV were financial and a perception that they would need to change their behaviour.

Figure 9: Barriers to Solar PV in Queensland

Barriers To Solar PV
2014 2015

The costs involved with
purchasing it

| will need to change my
behaviour too much

The return on investment - the
solar PV is not \ar?e
enough/takes too long

We plan to move hemes 8%

Waiting for the technology to
improve before | purchase
solar PV

6%

006000

Source: Colmar Brunton, Queensland Household Energy Survey 2015, Insights Report, 11 February 2016.

4.1.5 Apartment dwelling may also be a barrier

While not explicit in the UMR survey, it also appears that living in a dwelling that has a strata may also
be a barrier. Of the solar users surveyed, 84% lived in a detached house. Only 5% lived in a unit or
apartment, and 4% in a townhouse. In contrast, of the non-solar users surveyed, 20% lived in a unit
or apartment, and a further 8% lived in a townhouse.

Similarly, Newgate found that apartment dwellers assumed solar (and battery storage technologies)
could not fit or be retrofitted into their properties.*®

Modelling of forecast solar PV and battery uptake that underpins AEMO’s 2016 National Electricity
Forecasting Report assumes a limit for residential solar PV of 556% of all households in a region. This
limit was set on assuming that only private, separate dwellings could install PV system.*®

A2 FUllre Lptae of solar Py

In the last five to ten years, the up-take of solar PV has been driven, at least in part, by premium feed-
in tariffs and government rebates. These schemes were used by governments to motivate the

47 Romanach, L., Contreras, Z., and Ashworth, P. (2013). Australian householders’ interest in active participation in the
distributed energy market: Survey results. Report nr EP133598. CSIRO, Pullenvale, p21.

“8 Newgate Research, AEMC 2016 Retail Competition Review: New and Emerging Energy Technologies and Services,
Consumer Research Report, June 2016, p35.

49 Jacobs, Projections of uptake of small-scale systems, 6 June 2016, p11.
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uptake of solar PV by making it more cost effective for customers. However, the level of the feed-in
tariffs has reduced significantly over time and, in some jurisdictions, is no longer regulated. The value
of the certificates created under the SRES has ramped down. As a consequence the residential
market for solar PV has slowed.

While the pace of connections may have slowed, sales are likely to continue. The cost of solar PV
installations has reduced sufficiently such that for many customers it is now a cost effective option,
even without premium feed-in tariffs. The ECA Energy Consumer Sentiment Survey found that
households have also made significant investment in rooftop solar panels and solar hot water
systems with the highest uptakes in Queensland, South Australia and Western Australia and that
proportion of households with rooftop solar and solar water systems could double in most
jurisdictions in the next 5 years.®® As discussed in the previous section, customers also have a desire
to be less dependent on the grid for their energy needs. This motivation will continue to drive sales,
albeit at a slower pace.

This is consistent with forecasts underpinning AEMQO’s 2016 National Electricity Forecasting Report,
which suggests that residential uptake of solar PV will continue steadily, but at a slower rate than
previous years. '

There are a number of factors that could contribute to ongoing uptake of solar PV:

e reforms or technology developments that make it easier to install solar PV in rental properties and
units;

e increased availability and reduced cost of battery storage; and
e network and retail tariff reform.

Each of these is discussed in turn.

4.2.1 Reforms or technology developments to remove barriers to uptake
of solar PV

As discussed above, one of the major barriers to some householders installing solar PV is that they
rent their home. Making it easier for renters to install solar, as well as making it easier for apartment
dwellers to do so, could strengthen residential demand for solar PV. However, while some work has
been conducted to consider how these customers can benefit from solar PV (see Box 1 below), the
barriers to individual electricity supply from solar PV remain.

Rental properties

As discussed above, approximately a third of respondents surveyed who have not installed solar PV
cited renting their home as the primary reason. A number of barriers exist for these potential
customers. First, they would need the owner’s permission, and second, there is no guarantee that a
renter will continue living in that property for a sufficient period of time to make the installation of
solar PV financially worthwhile.

One option that has been mooted for addressing these barriers is the advent of leasing panels and

solar power purchase agreements. Under these arrangements, a renter could avoid the upfront cost
of the panels by instead leasing the panels or entering into a solar power purchase agreement with a
solar provider. However, this solution does not fully address the barriers since the landlord’s consent

50 Energy Consumer Australia: Energy Consumer Sentiment Survey Findings, July 2016. The survey also found that although
not many small businesses have invested in solar technology, 48% of businesses expect to invest in this technology in the
future

51 Jacobs, Projections of uptake of small-scale systems, 6 June 2016, p27.
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would still be required. Further, there would be no certainty for the solar provider that a new tenant
would be prepared to enter into an agreement if the initial tenant moved out.

There is a possibility the owner could install a solar PV system at their own expense and charge their
tenant for use of electricity. However, it may not be in the owner’s financial interests and it is not
clear what customer protections may apply to the renter.

Despite these issues, the UMR survey shows that there are some customers renting their home that
have arranged for solar to be installed, and similarly some landlords that have decided to install solar
in their rental properties.

From the landlord’s perspective, there may be a number of reasons for installing solar. These include:

e historically, they intended to move into the property in the near future and wanted to take
advantage of premium feed-in tariffs when they were available;

e toincrease the value of their property;
e to obtain tax deductions; and

e toincrease the likelihood that their tenants will stay, or because they view it is a way to attract
tenants to reduce the vacancy rate.

Where the landlord decides to install solar, to obtain the feed-in tariff the electricity account would
need to be in their name. The landlord would need to have an agreement in place with the tenant
regarding how electricity usage charges would be passed through. Further, the landlord may need to
consider offering the tenant financial incentives in order to encourage them to change the way in
which they use electricity to maximise the value of the solar PV system to the owner.

Residences subject to strata

Unit owners also face barriers to installing solar PV. This is primarily because they would require
consent from their strata. Issues include:

e who owns the roof space (typically it is jointly owned);
e insurance;

e maintenance; and

e responsibility for any damage to the roof.

These difficulties are reflected in the small proportion of solar customers surveyed by UMR that live in
a dwelling other than a detached house. Only 5% of solar respondents lived in apartments, and even
lower proportions lived in a semi-detached house, a terrace or a townhouse/villa.5? In contrast, 20%
of non-solar respondents lived in apartments, and a further 16% lived in a semi-detached house, a
terrace, or a townhouse/villa.

Smart Blocks is an initiative developed by the City of Melbourne and City of Sydney. The purpose of
the program is to assist apartment owners and their managers to improve the energy efficiency of
common property in apartment buildings. One option that they suggest is solar PV. The Smart
Blocks website states:®®

Installing a solar system can not only make your building more attractive to property
buyers and tenants, but can potentially improve resale values and occupancy rates.

52 UMR, Usage of solar electricity in the national energy market, A quantitative study, July 2016, p97.
53 http://smartblocks.com.au/what-can-i-dofinstall-solar/
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The website provides a useful source of information to apartment owners. However, they have not
been able to resolve any of the barriers listed above for these potential solar customers, including
how individual apartments can obtain the benefits of solar PV directly. Rather, the focus is on using
solar PV to supply electricity to common areas.

Box 1: Renewables for All

“Renewables for All"5* is a project that is advocating amendment of policy settings and regulatory
arrangements to help all Australians access the benefits from clean energy solutions, including
solar PV. Some of the proposed aimed at renters and apartment dwellers include:

e Solar gardens, where energy from a centralised, shared, off site facility is sent directly to
homes.

e Community owned renewable energy, where households and businesses own shares, or solar
panels, in a centralised solar facility and receive credits on their bills from energy generated.

e Tax incentives, which allow people to invest in renewable energy outside of their own home
without facing tax consequences.

Each of these mechanisms provides a means for people to invest in solar PV outside of their own

homes. While the solar garden option would allow customers to directly benefit from investment

in PV, the remaining options do not directly address the barriers to renters and apartment dwellers
installing systems in their own homes.

4.2.2 Uptake of battery storage

Complementing the desire for independence, battery storage is now becoming a plausible option for
many customers. While batteries may not yet be cost effective, this may not be a deterrent for those
customers that are seeking energy independence. Of those customers surveyed by UMR who had
undertaken serious research on installing batteries, 76% agreed that they were considering batteries
S0 as to become less dependent on mains electricity. This compares to 73% who agreed that they
were considering batteries to reduce household energy costs.

However, it does not appear likely that battery storage will lead to another period of high growth in
solar PV at the residential level, at least not for some time. Modelling by the ATA on the economics
of battery storage suggests it is unlikely to be cost effective for many customers until at least after
2020. AEMO is forecasting that battery storage will not become economic for the average consumer
until the early 2020s, and so this technology will have limited impact on the solar PV market until
then.%®

Further, some customers may choose to delay installing solar until battery storage becomes more
economic. Operating parameters such as DC voltage ranges may change, operating standards may
change, and there may be other developments that mean that solar PV systems installed today may
not be completely fit for purpose for incorporating storage at a later date. Consequently, such
customers may face additional capital costs to install a battery that they would not face if they
delayed installation of solar.

Those customers that do not want to defer the installation of solar PV but are not prepared to install
batteries at today's prices have at least two options:

54 http://cpagency.org.au/renewables-for-all-resources/
% AEMO, National Electricity Forecasting Report 2016, June 2016, p5.
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e Install solar PV with a battery-ready (‘hybrid’) inverter and install the battery system once prices
reduce. This approach has the advantage that, subject to changes in technology or standards, a
new inverter will not be required in order to install battery storage. However, hybrid inverters are
more expensive than standard inverters and there is no guarantee that the technology or
standards will not change and so render the inverter obsolete.

e |Install solar PV with a standard inverter and purchase a new, hybrid inverter or DC to DC converter
once battery prices reduce. This approach has the advantage that a standard inverter is cheaper
and avoids the risks around the hybrid inverter becoming obsolete. However, it is likely that the
standard inverter would not have reached the end of its useful life prior to battery storage
becoming economic. Consequently there would be some cost associated with replacing it early.

Customers seeking to install solar PV and battery storage therefore face a trade-off between installing
systems now and facing higher costs, as well as the risk of technology changing, versus waiting until
battery storage becomes economic to install the solar PV system. It should be noted that a solar PV
installation without batteries today will likely deliver faster payback times as the lower upfront cost
will typically outweigh the smaller bill savings. It is also likely that new technology will emerge and
become commercial that would remove the need for a hybrid inverter in a retro-fitted battery project
for a solar PV installation.%®

This issue may become a source of confusion for some customers if their options are not clearly
articulated by the solar retailer, particularly for those customers that may not be aware of the different
inverter required to be battery-ready.

4.2.3 Reforms to network tariffs

Network tariffs are currently being reformed to better signal the costs associated with investing in,
operating and maintaining the distribution network. As discussed in chapter 3, the effects on current
and potential solar PV customers will depend on the extent to which network tariff structures are
incorporated in retail price structures and whether the customer has a smart meter that can record
energy consumption at different times of day. The effects will also depend on an individual
customer’s consumption profile relative to network usage, and the nature of the tariff structure.

Assuming that the new tariff structures are visible to the customer, the value to potential customers
of installing solar PV will change compared to under existing tariffs. For example:

e Time of use tariffs®” could make solar PV a more attractive option for those customers whose
load profile coincides with the average load profile on the network, compared to if they are on a
flat tariff. These customers would typically use most of their electricity in the evening, when
there is the most stress on the network and so prices are higher. Provided the network peak is in
daylight hours, these customers would benefit from solar PV as they could use their own
generation at times of high network prices.

e Similarly, demand charges®® may make solar PV an attractive option for customers that have
peaky energy use, where the peak demand period coincides with generation. Again, provided a
customer’s maximum demand is during daylight hours, they could reduce this maximum demand
by drawing on their solar PV, and so minimise their demand charge.

56 N its report, ATA notes that there a current opportunity for retro-fit solar-battery projects to utilise a separate DC to DC
converter, as an alternative to a more expensive hybrid inverter with battery control functionality. This approach can save in the
order of $5,000 on the cost a of a new, replacement hybrid inverter as part of a retro-fit project.

57 Time of use tariffs are consumption charges that vary with the time of day at which electricity is consumed.
58 Demand charges are a charge based on a customer’s highest recorded demand during a billing period.
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e Conversely, a higher fixed charge may reduce the attractiveness of solar PV. Solar PV can only
be used to offset variable charges, since the fixed component does not change with energy use.
Therefore a relatively high fixed charge compared to the variable component will reduce the
proportion of the bill that solar PV can offset, and therefore raising the relative cost of solar PV.
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0 0dBS

We found that customers rely on their solar installer to obtain information. While most customers
considered they had sufficient information to make decisions about their system, almost a third
wished they had more information before installation.

Based on case studies undertaken by MEFL, systems generally appear to have been sized and
installed appropriately for individual customers. However, MEFL found instances where customers
have had systems installed that are larger than they need, and where the panels suffer from
shading.

There is also anecdotal evidence that some customers are being sold systems that are not sized
appropriately for them. First, some customers appear to not have a full understanding of how
different factors influence the payback period for a system, and simply assume that larger systems
will provide greater returns. Second, some customers are having systems installed that are too
small for their needs as a result of the capacity threshold under which a Distribution Network
Service Provider (DNSP) will automatically pre-approve a system to connect to their network. This
threshold seems to act as an artificial constraint on the sizing of residential PV, creating a market
distortion.

This chapter sets out the findings from research related to residential solar customers’ experiences of
the sales process, including the information that they use to inform their decision. The findings draw
on evidence from surveys and interviews conducted by UMR and MEFL, as well as from available
literature both within Australia and internationally.

This chapter also considers whether systems have been designed appropriately for customers,
including system size and panel orientation.

o] DO customers have the rgnt information’?

Most customers surveyed by UMR considered they had sufficient information to make an informed
decision about whether installing solar is right for them. However, the customer survey also indicates
that many customers lack important knowledge, such as the specified output of the panels and the
level of their FiT. This suggests that while customers are generally satisfied with their solar PV
system, they may not have been provided with the information they need to make the right decisions
for them about their systems.

Thirty-two percent of customers surveyed agreed, to varying degrees, that they wished they had
been given more information about their solar system before installation. These tended to be the
customers that were approached by solar marketers rather than those customers that decided to
install solar and then sought a provider. This suggests that some customers are not being provided
with the information they need, or are not aware of the questions they should be asking.

There are a few websites that provide useful information on the factors that customers should
consider when installing solar PV, and the various factors that will affect the system'’s performance.
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These websites include, for example, the CEC's website, jurisdictional government websites and
some DNSPs’ websites. However, these websites to not appear to be widely known or used.

Rather, the majority of customers surveyed by UMR relied on information provided by the solar
installer. Approximately a fifth of customers used product review websites and forums such as
Whirlpool or looked at other solar electricity providers. Approximately a tenth consulted other sources
of information such as their electricity retailer (if not their solar installer), state or federal government
agencies, the CEC or environmental organisations.5°

A CSIRO survey published in 2013 found that customers were most likely to trust CSIRO, consumer
organisations such as Choice, scientists or engineers and experts in solar energy technology when
seeking information on solar PV.%% Conversely, the least trusted sources were the media, electricity
and gas companies, government departments and agencies and solar industry organisations.
However, as the UMR survey found customers do not appear to be utilising the “more trusted”
sources of information, perhaps because they are not aware they exist or do not know where to look.

The UMR survey results also suggest that the majority of customers are unlikely to be undertaking
their own financial assessment of the value of installing solar and the impact of different sized
systems on their return. Rather, they are relying on information provided by the installer. This is
despite most respondents suggesting that the primary reasons for installing solar was for financial
reasons. Consequently, to ensure that customers are obtaining value for money, system designers
must have incentives to install the right system for their customers.

Box 2: Customers aren’t always getting the right information

One of the key pieces of information to assist with the purchase decision is the predicted output of
a solar PV system. CEC accredited retailers are required to disclose the predicted output of a
system as part of the quotation process to potential purchasers.

Phone consultations undertaken by MEFL found that more than 60% of solar customers
interviewed were not given, or at least could not recall being given, any indication of predicted
output of the system.®' Even fewer (seven in total) have retained this documentation as part of
their records.

This is an issue for consumers where their perception of their system’s output significantly
exceeds the actual capacity of the specified system to generate electricity — either because the
provider has inflated the predicted output or where they have relied on other sources of
information.

Where predicted output was documented in writing, for the most part the predictions were
accurate or conservative. However, some evidence was found of over-prediction. The evidence
gathered did not demonstrate this was systemic or the domain of a particular provider or
jurisdiction.

Generally in the energy market, the ECA Energy Consumer Sentiment Survey found that while
consumers are confident in their own abilities to choose the energy products and services that are
right for them, they are less confident that information is available to help them make good
decisions.5?

59 UMR, Usage of solar electricity in the national energy market, A quantitative study, July 2016, p20.
60 Romanach, L., Contreras, Z., and Ashworth, P. (2013). Australian householders’ interest in active participation in the
distributed energy market: Survey results. Report nr EP133598. CSIRO, Pullenvale, p30.

61 MEFL, Energy Consumers Australia — Experience of Solar Consumers, 10 October 2016, p12.
62 Energy Consumer Australia: Energy Consumer Sentiment Survey Findings, July 2016
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0.2 Are SysIems being designed appropriately?

System design is very important for customers to obtain the best value from their systems. Two
important factors influencing solar PV performance that designers can control are system size and
solar exposure (orientation, tilt of panels and shading).%3

5.2.1 Size of system

Roof space and budget are key factors that will determine system size for customers. However, the
size of solar systems has also been influenced to varying degrees over time by a number of other,
external factors, including:

e the cost of the solar panels;
e the type, structure and level of FiTs; and
e the capacity limit at which DNSPs will automatically approve connection to their network.

In the early 2010s, the cost of solar panels was a significant limiting factor on the size of systems
being installed. Prior to 2012, limits on government rebates also appear to have been a consideration
in limiting system size.

As the cost of panels decreased, the design and level of FiTs became an important determinant of
system size — generally, the bigger the system, the better the return with a premium FiT. Since 2013,
more 2.5 to 4.5kW and 4.5 to 6.5kW systems are being installed than systems less than 2.5kW.
Since mid-2015, the number of 4.5 to 6.5kW systems installed has exceeded the number of 2.5 to
4.5kW systems.®* The average system size for residential customers is now over 5kW.

As governments have moved away from generous FiTs, so that customers now face a net FiT that is
significantly lower than their retail tariff, system sizes should more closely reflect individual
customers’ load profiles if they want to minimise the payback period for the system (see chapter 3).
This implies that every installation should be considered in the context of the individual customer.

Some retailers provide a guide on the appropriate system size based on the number of people in the
house as a proxy for energy use, as well as average daily use for that household size.

Others provide a system size calculator with varying degrees of sophistication. However, it is not
clear to what extent retailers are tailoring systems to individual customers’ circumstances. MEFL
found that in determining system sizing for customers, solar providers did not routinely investigate
customer bills to determine the right size of system. They also found no evidence that solar installers
in Victoria had taken the step of interrogating available smart meter data.

Even where solar providers do consider a customer’s consumption patterns, to do so effectively
requires understanding the time of day at which a customer uses the most electricity. Where
installers base the system size on a customer’s average daily use rather than average daily day time
use, a customer that uses most of their electricity in the evening and overnight may end up with a
system that is bigger than their needs.

Anecdotal evidence suggests that some new solar systems are not being matched to consumption.
Rather, some system sizes appear to be driven by two factors:

63 Quality of the main components and wiring and installation design are also important. These are discussed in the next
chapter.
64 APVI, Monthly Installations by Size Category.
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e an assumption by customers that larger systems are better; and
e the limit at which DNSPs will automatically approve connection to their network.

Customer misperceptions that bigger is better

Anecdotal evidence suggests that many customers assume that larger systems will provide greater
returns. This assumption could reflect customers’ experiences under historical incentive schemes, or
more generally a lack of information or understanding about the various factors that influence the
payback on panels and how those factors interact.

Some customers may wish to install a system that is larger than necessary for their household load
profile. For example, they may install a large system for environmental reasons so as to displace
other, more carbon-intensive generation. Provided the customer is aware that this will increase the
payback period for the system, then this is a logical choice for that customer.

However, as discussed in chapter 4, most customers that install solar do so primarily for financial
reasons. Installing a system that is larger than necessary is unlikely to be the right outcome for them.
Consequently, we would expect to see larger systems than necessary in a minority of cases and only
where the customer had installed the system for non-financial reasons.

Site visits conducted by MEFL indicated that customers did not have a good understanding of the
implications of the system size on the expected financial returns. Rather, most households visited
assumed that a larger solar system would increase returns.

As discussed above, most customers rely on their solar provider for information relating to the design
of their system. This was confirmed by MEFL's site visits, which found that although customers
were offered a number of system sizes, they tended to opt for the one recommended by the installer.
Solar providers may have an incentive to install a system that is larger than necessary where their
profitability is related to the size of units that they sell. Consequently if a customer has the
impression that “bigger is better”, the solar provider may have no incentive to inform them
otherwise. Based on the site visits, MEFL suggested that most installers appeared to be
recommending the largest system that a customer could afford, or could fit on their roof.

Despite these concerns, MEFL did not find evidence of significant problems with over-sizing.®®
MEFL’s findings are set out in Box 3 below.

Box 3: Evidence of over-sizing

MEFL undertook analysis to determine whether customers had been sold a system that was larger
than necessary to meet their on-site energy needs.

To do this, MEFL analysed customer data where the customer was on a FiT of less than 10c per
kWh. Of the 19 systems that met this criterion, there were four examples of systems that had
very low (less than 50%) self-consumption of generated electricity. A fifth customer had 51% self-
consumption.

Of the five customers with the lowest self-consumption, three identified themselves as
environmentalists, indicating that they may have been willing to oversize their systems despite a
reduction in financial return.

Sandra and Ken had an existing system that catered for their needs but installed another system to
improve their environmental impact even though it did not benefit them financially.

65 MEFL, Energy Consumers Australia — Experience of Solar Consumers, 10 October 2016, p13-15.
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However, the UMR survey did not find any correlation between system size and protecting the
environment being a key reason for installing solar PV.

These results suggest that there are instances of larger systems being installed than is necessary,
increasing the payback period for these customers. However, it is difficult to conclude whether
this issue is widespread.

Influence of DNSP policies on system size

Observations from both DNSPs and solar providers that we spoke to suggest that installers are
recommending systems that are no larger than the size at which the relevant DNSP will auto-approve
the installation, even where a larger system may be appropriate. As discussed further in chapter 7,
systems over a certain size require a network impact assessment to be conducted by the DNSP. The
threshold at which an assessment is required depends on the DNSP, but is generally around either
5kW or 10kW for urban customers. This is consistent with the average system size that is currently
being installed (5.2kW).

Where a network impact assessment is required, this incurs an additional cost with no guarantee of
the outcome. To avoid this additional cost and risk, some installers simply recommend a lower
system size to their customers, even where a bigger system is more appropriate.

Consequently, a DNSP policy decision on the size at which they will set the auto-approve threshold
appears to be placing an upper limit on the system size. From an individual customer perspective,
this is a market distortion that is preventing them from installing a system that best suits their needs.

5.2.2 Panel orientation and shading

Under the CEC’s System Design Guidelines, the designer's responsibilities are to, amongst other
things, provide a site-specific full system design including all shading issues, orientation and tilt.
While a small sample and therefore not statistically significant, MEFL's site visits suggest that this
framework is broadly driving the right outcomes for customers in terms of panel orientation and
shading.

To date, FiTs have encouraged orientation of panels towards the north to maximise output and so
financial return under the premium and gross FiTs (subject to a customer'’s load profile and physical
constraints). Some government websites that are intended to assist customers in installing PV also
note customers should install their panels facing north if possible.5®

Consistent with this, in their site visits MEFL found the majority of systems faced north. While some
faced east or west (or a combination of more than one orientation), this is in line with the expectation
that some systems will be designed to match generation times with high energy use, in which case a
western or even eastern orientation may be preferable. In one instance, MEFL found that the
customer had opted for east facing panels for aesthetic reasons.

Anecdotally, some customers are starting to orient their panels further towards the west, possibly in
response to lower FiTs which provide an incentive to export as little as possible. These incentives will
be amplified with new cost-reflective tariffs, and so we would expect to see more panels facing west
as these tariffs are implemented.

MEFL found that most panels were oriented appropriately so as to minimise shading.®’” In some
instances, overshadowing impacts were seen to have been dealt with very well. However, there

86 For example see http://www.yourhome.gov.au/energy/photovoltaic-systems
87 MEFL, Energy Consumers Australia — Experience of Solar Consumers, 10 October 2016, p7-191.
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were five instances where shading was a problem. MEFL concluded that most of these issues could
have been addressed by making changes to the system placement. In one instance, overshadowing
resulted in performance of approximately 60% of what would have been expected for a system of its
size.

0.J EITECIVENesS of voluntary codes

As discussed in section 2.3, there are a number of frameworks in place to help protect solar
customers with solar PV systems. Of these, it is primarily the CEC's industry codes that guide
system design issues.

It is difficult to be conclusive about the effectiveness of these voluntary codes without a greater
sample of site visits to ascertain the extent to which systems are being appropriately tailored to
individual customers. From the small sample of site visits conducted by MEFL, there are instances
where customers either have a system that is bigger than they need, or their system is not
performing optimally due to shading issues. However, there do not appear to be any systemic issues.

The CEC’s System Design Guidelines impose requirements, amongst other things, to consider all
shading issues, orientation and tilt, along with the system's site-specific energy yield. However, the
guidelines do not appear to require the designer to consider the appropriate system size for the
customer. This could be a useful addition.

Enforcement of compliance with the Accreditation Code is likely to be effective. The CEC has the
power to remove an accreditation. The CEC has a demerit system whereby a total of 20 demerit
points can be accrued within a 24 month period before accreditation is suspended. If a business
loses its accreditation, it cannot provide customers with the STC. Consequently solar installers have
an incentive to comply with the Accreditation Code and relevant Guidelines.

There is a risk that this mechanism may be less effective in the future if the government subsidy is
removed, and so the business need to be accredited falls away. This issue may also arise with
battery storage, if any accreditation scheme remains voluntary and there is no incentive in the form of
a government subsidy to become accredited.

This is the case with the Solar Retailer Code of Conduct, which is voluntary and does not have the
“hook” of the government incentive. Many solar PV retailers have chosen not to sign the Solar
Retailer Code of Conduct. Of the ten solar retailers that installed the most rooftop PV systems in
Australia in 2015 (based on quarterly volume of registered capacity), only one has signed the Solar
Retailer Code of Conduct.®® This could cause two issues:

e customers that do not contract with a solar retailer that has signed the Solar Retailer Code of
Conduct do not have access to the complaints mechanism managed by the CEC (although they
would still have access to the other complaint mechanisms); and

e even if customers do have complaints about a CEC-accredited retailer, the Solar Retailer Code of
Conduct is not enforceable in any meaningful way. While the CEC could remove the
accreditation, it cannot impose any other penalties, such as financial penalties. Given the number
of retailers that successfully operate without CEC accreditation, removal of this may not be
viewed as a sufficient constraint on behaviour.

68 The top ten retailers as cited by Sunwiz, www.sunwiz.com.au are: True Value Solar; Euro Solar; Powerark Solar Pty Ltd; AGL
Solar; SolarGain; Origin Energy; Advance Finance Solutions Pty Ltd; Green Engineering; Infinite Energy; and Country Solar Pty
Ltd.
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It is important to note that a solar retailer that has not signed the CEC’s Code of Conduct may still be
operating consistently with the Code. Further, there may be a number of valid reasons why solar
retailers have chosen not to sign the CEC’'s Code of Conduct.
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0 InStaliation

Most customers appear to be satisfied with the installation process. There do not appear to be any
systemic issues associated with sub-standard or unsafe installations and, based on a number of
case studies, solar installers for the most part are installing the systems so as to maximise value to
the customer, for example by avoiding panel shading.

This chapter sets out the findings from research related to a customer’s experience of the installation
process itself, such as the time taken for installation and whether there were any issues with the
safety or functioning of the installation. The findings draw on evidence from surveys and interviews
conducted by UMR and MEFL, as well as audits undertaken by the CER.

01 GuStomer experience with instaliation

UMR found that a significant majority of customers (87 %) were satisfied to some degree with the
installation process. Only 6% expressed a degree of dissatisfaction with the installation process.

Figure 10: Satisfaction with the installation process

How satisfied were you with the installation process?

87

All 11 7 32

B Very satisfied B Mostly satisfied Mildly satisfied B Neutral
Mildly dissatisfied Mostly dissatisfied W Very dissatisfied

Source: UMR Report.

A survey conducted by CHOICE found that 32% of owners reported having problems with their
installer.%® The most common problem reported for installers was a significant delay with the
installation work (12% of all solar customers). Major issues such as incorrect wiring or labelling and
safety issues were uncommon.

69 Sheftalovich, Zoya, Which solar power system should you get?, 14 January 2015, available at www.choice.com.au
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0.2 Jualty and safety of installation

6.2.1 CER inspections

The CER is required to inspect a statistically significant sample of installed systems each year for
compliance with SRES eligibility criteria. This includes relevant standards related to electrical safety.
The objective of the inspection program is to ensure that the increased installation demand resulting
from Renewable Energy Target incentives does not lead to any reduction in installation standards.

The CER'’s inspection reports are referred to state and territory electrical safety regulators as well as
the CEC, in its capacity as the manager of accreditation of solar panel installers. If the CER inspector
finds an unsafe system he/she is required under his/her electrical license conditions to render it safe.
He/she is then required to notify all relevant parties of the extent and nature of the safety risk. Any
follow-up is at the discretion of the state or territory regulator.

Figure 11 below shows the trends in the systems inspected that were considered safe, unsafe’® or
substandard’’ since monitoring began 2011. The results are presented on a cumulative basis. The
chart shows that the proportion of unsafe systems has hovered around 4% since inspections began.
The proportion of sub-standard systems has fallen.

Figure 11: Inspection trends

SGU Inspections Trends
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Source: CER, Inspections update No.14, February 2016, p3.

The majority of unsafe installations are attributed to water entry to direct current isolator switch
enclosures. The majority of substandard installations are attributed to installers failing to ensure that
all direct current wiring in the building is enclosed in heavy duty conduit

70 An unsafe system has a safety hazard which poses an imminent risk to a person or property. The inspector shuts down the
system or renders it safe. The inspector also advises the relevant state or territory regulatory authority of the nature and extent
of the safety risk. The system owner should contact the installation company or a qualified installer to rectify the items listed
for improvement.

7T A substandard small-scale system does not meet key clauses in the standards and requirements for installation and may lead
to premature equipment failure or other issues. The inspector advises the relevant state or territory regulatory authority of the
nature and extent of the identified issues. The installation work and or equipment should be improved. The system owner
should contact the installation company or a qualified installer to rectify the items listed for improvement.
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The inspections program provides a source of information for electrical safety regulators and peak
industry bodies to consider whether current standards and practices are adequate. To aid this, the
CER publishes an annual analysis of the data collected from the inspection program.

As necessary, a committee is convened by the CER to discuss the results of previous inspections
with state and territory electrical safety regulators and peak industry bodies. The committee may
refer matters to Standards Australia where changes to standards are required. The committee may
also refer issues to the CEC where their System Design Guidelines require updating.

Overall, it appears that the framework for escalating and resolving issues relating to sub-standard or
unsafe installation practices appears to be working. There is no evidence from the CER inspections to
suggest there are any systemic issues associated with installation practices. As discussed in the
previous chapter, the CEC's Accreditation Code of Conduct and System Design Guidelines appear to
provide sufficient incentives to promote safe practices.

6.2.2 MEFL findings

The CER audit results are consistent with MEFL's site visits, which showed that in general there
were no systemic failures in quality of installation. However, there were isolated examples of a lack
of compliance plates on individual pieces of equipment and poor finishing on wiring.”?

In respect of installation issues, MEFL considered the location of the inverter and quality of
installation. Poor inverter placement can lead to a higher rate of decline in performance, which is an
issue for consumers if this leads to faults which incur a replacement cost (out of warranty) and lost
generation.

The majority of inverter placements were found to be appropriate, in that they were:
e out of direct sunlight;

e protected from rain;

e convenient to the switchboard; and

e appropriately located to allow for regular checking of status / performance.

There were two examples out of the 29 site visits where the placement of the inverter was
suboptimal. The installer had opted to locate the inverter close to the switchboard for convenience.
As a result, both inverters were in direct sunlight, diminishing the readability of the inverter, and they
lacked rain protection. In some instances direct sun can cause seals to perish, resulting in water
ingress to the inverter. As noted above, this appears to be one of the primary causes of unsafe
systems in the CER inspections.

In general, MEFL found the site visits demonstrated good quality installation. However, there was at
least one example of a lack of compliance plates on individual pieces of equipment and poor finishing
on wiring. A lack of compliance plates may indicate that non-compliant components were used.

Other quality considerations such as irregularities in framing were occasionally observed by MEFL.
However, they found no evidence to suggest poor quality work has led to any sub-standard
performance or infrastructure fault.

Given the differing ages of installations visited, it is not possible to determine whether there was any
non-compliance with the appropriate Australian Standard (AS5033) in place at the time. While some
of the older systems would fail today’s standard, which mandates the use of conduits for wiring, this
change to the standard did not occur until 2012.

72 MEFL, Energy Consumers Australia — Experience of Solar Consumers, 10 October 2016, p21.
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/- Lonnect and commission

Individual DNSP policies appear to be driving a number of outcomes for individual customers
wanting to connect solar PV systems to the grid. First, the ease with which customers can obtain
approval to connect to the network depends on the size of the system. This is resulting in some
customers installing a smaller system than would best suit them to avoid the additional cost and
challenges of seeking approval for a larger system.

Second, for larger systems that require network approval, the ability to connect is effectively on a
“first come, first served” basis. Some networks have had to turn down applications due to system
constraints. Customers that want to connect a larger system must wait until the network is
augmented to install their system.

Network capacity could create an additional barrier to new solar customers. This may raise equity
concerns, particularly where customers that have not yet installed solar PV have not done so
because of financial barriers, or barriers due to renting or living in an apartment.

This chapter sets out the findings from research related to a customer’s experience of the grid
connection process, including the ease with which a customer can gain approval to connect to the
grid and, subsequently, the ease with which the connection takes place. In respect of the
commissioning of the system, this chapter also considers customers’ experiences in having their
system recognised by their retailer to reflect the FiT in their retail bill. The findings draw on evidence
from interviews conducted by MEFL, as well as other published research where possible.

This chapter also considers the impact on potential solar PV customers of the limited capacity of
networks to accommodate increasing penetration of solar PV.

/1 CUStomer experence

7.1.1 Approval to connect

The National Electricity Rules set out the requirements for connecting embedded generators,
including solar PV, to the distribution network. This includes obligations on both DNSPs and the
connecting party, from when an initial connection enquiry is lodged through to the acceptance of a
connection offer. For basic connections, which includes a typical residential rooftop PV system, the
DNSP must make an offer to connect using a model standing connection offer that has been
approved by the AER.

Each DNSP has a threshold system size under which systems are automatically pre-approved for
connection to the network. Over the threshold, customers must apply for pre-approval. This is so the
DNSP can assess the impact on its network as well as on the quality of supply to other customers as
a result of a larger system being connected. Typically this involves a desktop analysis by the DNSP.

The level of the threshold differs between DNSPs and also depends on the type of line a customer is
connected to.
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In Victoria, four of the five DNSPs have a threshold of 10kW, while AusNet Services has a threshold
of 4.6kW. This may have led to some confusion for customers, particularly those on the edge of the
AusNet Services network. Customers may intend to install a system greater than 4.6kW on the
assumption that it will automatically be pre-approved, only to find that they actually need to seek
approval.

Customers connected to Single Wire Earth Return (SWER) lines (typically in non-urban areas) may be
subject to a lower kW threshold for automatic pre-approval and may have faced similar confusion.

As discussed in chapter 5, the threshold at which a DNSP will auto-approve a connection appears to
have driven the size of the system installed in some instances. Anecdotal evidence suggests that
some installers consider applying to the DNSP to obtain approval for a larger system difficult and
costly, and they are not willing to take the risk that the DNSP will not approve the system.

On the other hand, DNSPs tell us that the majority of residential customers that apply for pre-approval
have their applications approved for the system size that they applied for. Overall, a minority of
customers are required to reduce their system size in order to connect, and a very small proportion
are denied approval to connect. One DNSP told us that they do not reject many applications, and
those that they do reject are generally for administrative, not technical, reasons.

MEFL only inspected one site where a system that was larger than 5kW had been installed, so they
were not able to ascertain whether there were any particular issues associated with applying for pre-
approval for larger systems.

However, research conducted by Newgate for the AEMC with a group of 66 customers across the
NEM found that some customers have been told that the solar capacity in their area had been
reached and so they could not connect.”® This issue is discussed in section 7.2 below.

7.1.2 Ease of connection and commissioning

There is limited information on customer views of the connection process itself. However, many
customers may not differentiate between the solar PV installation process and the grid connection
process, particularly where the whole process goes smoothly and is organised by the solar provider.

In the interviews that MEFL conducted, they found that customers considered the connection and
commissioning of the system was the second most difficult part of the process after deciding on the
system. This was due to two factors:

e delays in distributor connection sign-off; and
e retail billing and commissioning coordination.

Although it was only a small sample, MEFL found that delays in achieving sign-off for connecting the
system to the grid were more prevalent in Victoria than in NSW. This is despite almost all customers
in Victoria having smart meters already installed, and so not requiring a meter change.

In Victoria it is difficult to determine which entity participating in the process is at fault for any delays.
Once the system is installed an Energy Safe Victoria inspector is required to carry out an inspection,
before the installer can lodge the necessary forms with the electricity retailer. The retailer then
notifies the distributor to install the meter, if required. There could be delays at any point in this
process, and it is not necessarily transparent to the customer where the delays have occurred.
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MEFL also found that, due to a number of entities being involved in coordinating the necessary
paperwork, there was some degree of confusion regarding whose responsibility it is to lodge it with
the retailer. This resulted in some customers missing out on higher FiTs.

A Victorian customer was assured of 