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COMMONWEALTH OF AUSTRALIA 

Competition and Consumer Act 2010 (Cth) 

IN THE AUSTRALIAN COMPETITION TRIBUNAL 

File No: ACT 1 of2021 

Re: 
Application for review lodged by New South Wales Minerals 
Council under subsection 44K(2) of the Competition and 
Consumer Act 2010 (Cth) of the decision of the designated 
Minister under subsection 44H(l) of the Competition and 
Consumer Act 2010 (Cth) 

Applicant: New South Wales Minerals Council 

AFFIDAVIT 

I, Dave Poddar, of 1 O'Connell Street, Sydney, New South Wales, solicitor, affirm: 

1. I am a partner at Clifford Chance, the solicitors for New South Wales Minerals Council
(NSWMC) in these proceedings. I have carriage of this matter for NSWMC and am
authorised to make this affidavit on NSWMC's behalf.

2. I have personal knowledge of the facts and matters referred to in this affidavit, except
where indicated otherwise.

3. I make this affidavit in support of the application dated 8 March 2021 by NSWMC for
review under s 44K(2) of the Competition and Consumer Act 2010 (Cth) (CCA) of the
decision of the Commonwealth Treasurer (Minister) under s 44H(l) of the CCA not to
declare the service provided by Port of Newcastle Operations Pty Ltd (PNO) (the
Decision), and more specifically:

Notice 

(a) the application dated 7 June 2021 by NSWMC for a notice under s 44K(6) and (6A)
of the CCA directing the National Competition Council (NCC) to provide specified
information to the Tribunal (Notice); and

(b) the circumstances regarding the:

(i) filing of the Hearing Book by NSWMC pursuant to Direction 11 of the
Tribunal's Directions dated 8 April 2021 (Directions); and

(ii) the filing of the Statement of Facts, Issues and Contentions (SOFIC) by
NSWMC pursuant to Direction 9 of the Directions.

4. After reviewing the material filed by the Minister in the Tribunal, and reviewing the
processes undertaken in other declaration matters, including the application for declaration
made by Glencore Coal Assets Australia Pty Ltd in respect of services provided by PNO,
on 17 May 2021, NSWMC's solicitors wrote to the Minister's solicitors (annexed and
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1.16 The constraints on the parties' ability to introduce new material into Tribunal 
proceedings, particularly in Part II/A matters, raises the prospect of disputes arising 
as to what was and was not considered by the Minister or Council and therefore what 
can be considered by the Tribunal on review. 

1.17 In the Council's view it is important that the Tribunal is able to consider the same 
range of material the Council did in making its recommendation to the Minister, as 
well as other material considered by the Minister. The Council therefore intends on 
all occasions to provide decision-making Ministers with the submissions it has 
considered in making a recommendation at the time it provides its final 
recommendation on applications made under Part II/A and the NGL. In practice this 
will comprise all submissions (provided they were made within time and not returned 
due to unresolved confidentiality issues). 7 The Council also considers that the 
Tribunal ought to be provided with any references and information obtained by 
Council secretariat staff, where material to the recommendation. These will be 
appended to the Council's recommendation or provided these to the relevant Minister 
along with the submissions, as appropriate. The intention is to put Ministers in a 
position to be able to provide all the material necessary to enable the Tribunal to 
make an informed decision on review. 

7 In some cases this may involve a considerable volume of material. For 
example: in the Herbert River tramway declaration recommendation, the 
application and the four submissions received totalled 583 pages. In 
relation to the BARA application for declaration of various aircraft fuel 
services at Sydney Airport the Council received two applications and 24 
submissions totalling some 87 4 pages, provided in two large lever-arch 
files. 

1.18 A table summarising the Council's intended approach is Appendix A to this 
document. 

and 

(b) seeking clarification as to whether, acting consistency with its policy, the NCC
considers that the Application, Synergies Reports and the submissions provided in
response to the Application was information provided to the Minister.

8. On 4 June 2021, the Minister's solicitors replied to NSWMC's solicitors (annexed and
marked "DP-6") noting that they were seeking the relevant information.

9. On that same date, NCC's solicitors replied to NSWMC's solicitors (annexed and marked
"DP-7") stating amongst other things:

On Friday 18 December 2020, the National Competition Council (NCC) provided by email 
to Treasury staff, including the Treasury Department Liaison Officer for the 
Commonwealth Treasurer, the Hon Josh Frydenberg: 

• an electronic copy of the NCC President's letter to the Treasurer dated 18
December 2020

• the NCC 's Recommendation of the same date, and
• a link to the hyper/inked electronic index to Appendix A.

On the same day, the NCC gave hard copies of the NCC President's letter and the NCC 's 
Recommendation to the Department Liaison Officer in Canberra. 
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18. On 31 May 2021, PNO's solicitors replied to NSWMC's solicitors (annexed and marked
"DP-19") stating that PNO did not object to the proposed joint communication save for the
insertion of one additional bullet point.

19. On that same date, NSWMC's solicitors wrote to PNO's solicitors (annexed and marked
"DP-20") agreeing with PNO's amendment and requested NCC's solicitors to note its
client's position on the matter.

20. On this date, NSWMC's solicitors also separately wrote to PNO's solicitors (annexed and
marked "DP-21") noting NSWMC was waiting for the NCC to confirm its position and
that PNO had not provided NSWMC with confidential versions of its submissions for
inclusion in the Hearing Book.

21. Later that same date, NCC's solicitors wrote to NSWMC's solicitors (annexed and marked
"DP-22") stating it would respond the next day.

22. On 1 June 2021, PNO's solicitors wrote to NSWMC's solicitors (annexed and marked
"DP-23") opposing the filing of the Hearing Book, requesting a supplementary book to be
filed, and proposing further amendments to the proposed joint communication to the
Tribunal.

23. On 2 June 2021, NCC's solicitors wrote to NSWMC's solicitors (annexed and marked
"DP-24") noting that they had not received final instructions.

24. On that same date, NSWMC's solicitors wrote to PNO's solicitors (annexed and marked
"DP-25") stating that NSWMC would be filing the Hearing Book.

25. On 3 June 2021, PNO's solicitors wrote to NSWMC's solicitors (annexed and marked
"DP-26") proposing a new proposed joint communication to the Tribunal.

26. On that same date, NSWMC's solicitors replied to PNO's solicitors (annexed and marked
"DP-27") proposing some minor amendments to the proposed joint communication.

27. Later that same date, PNO's solicitors responded to NSWMC's solicitors (annexed and
marked "DP-28") with no objections to NSWMC's proposed joint communication.

28. On 3 June 2021, NSWMC's solicitors wrote to the Tribunal (annexed and marked "DP-

29") confirming that the Hearing Book had been filed.

29. On that same date, PNO's solicitors replied to NSWMC's email to the Tribunal (annexed
and marked "DP-30") requesting a case management hearing in this matter. PNO's
solicitors also sought to bring to the Tribunal's attention the date NSWMC filed its
submissions in this matter, but did not convey the full circumstances, which include the
timetable slippage that has occurred in relation to the parties SOFICs (PNO's SOFIC being
3 days late and NSWMC's SOFIC being 2 days late).

SOFIC 

30. On 30 May 2021, NSWMC's solicitors wrote to PNO (annexed and marked "DP-31")

requesting an extension of time to file NSWMC's SOFIC and a reciprocal extension for
PNO.
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COMMONWEALTH OF AUSTRALIA 

Competition and Consumer Act 2010 (Cth) 

IN THE AUSTRALIAN COMPETITION TRIBUNAL 

File No: ACT 1 of 2021 

Re: Application for review lodged by New South Wales Minerals 
Council under subsection 44K(2) of the Competition and 
Consumer Act 2010 (Cth) of the decision of the designated 
Minister under subsection 44H(1) of the Competition and 
Consumer Act 2010 (Cth) 

Applicant: New South Wales Minerals Council 

ANNEXURE CERTIFICATE 
DP-1 

This is the Annexure marked “DP-1” referred to in the affidavit of Dave Poddar affirmed at Sydney 
in New South Wales on 7 June 2021.  

Before me: 

Signature of witness 

Michael John Gvozdenovic  

Solicitor of the Supreme Court of New South Wales
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CLIFFORD CHANCE 

LEVEL 16, NO. 1 O'CONNELL STREET 
SYDNEY NSW 2000 
AUSTRALIA 

TEL +612 8922 8000 
FAX +612 8922 8088 

www.cliffordchance.com 

546105-4-480-v0.5 21-40741370 

LIABILITY LIMITED BY A SCHEME APPROVED UNDER PROFESSIONAL STANDARDS LEGISLATION. 

By E-mail 

 

Jonathon Hutton 
Australian Government Solicitor 
Level 19 Martin Pl 
Sydney NSW 2000 

Your ref: 
Our ref: 21-40735926 

Direct Dial: +61 2 8922 8508 
E-mail: philip.arnold@cliffordchance.com

 17 May 2021 

Dear Mr Hutton 

ACT 1 of 2021 – Application for review under s 44K(2) 

1. We act for New South Wales Minerals Council in relation to this matter.

2. Direction 1 of the Tribunal's Directions of 8 April 2021 required the Commonwealth
Treasurer to provide the Tribunal with a copy of all of the information that the
Treasurer took into account in connection with the making of the decision that is the
subject of this application by 21 April 2021 (Decision Information).

3. The Treasurer provided material to the Tribunal, which was subsequently provided by
the Tribunal to the parties on 22 April 2021 (pursuant to Direction 2 of the Tribunal's
Directions).

4. The material provided by the Treasurer to the Tribunal does not include any of the
materials identified at Appendix A to the National Competition Council's (NCC) Final
Recommendation.  These include, relevantly, the application for declaration filed by
NSWMC, submissions made by parties in relation to the Draft and Final
Recommendation, prior declarations and determinations, reports, texts, Tribunal and
court decisions, legislation and legislative materials.

5. Nor does the material provided by the Treasurer to the Tribunal include any of the
materials referred to within the materials listed at Appendix A (such as, by way of
example only, the NCC's Final Recommendation: Revocation of the declaration of
the shipping channel service at the Port of Newcastle dated 22 July 2019).
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546105-4-480-v0.5 - 2 - 21-40741370 

6. Please confirm no later than Wednesday, 19 May 2021, whether the Treasurer took
into account in connection with the making of the decision that is the subject of this
application:

(a) the materials listed at Appendix A;

(b) any of the materials referred to within the materials listed at Appendix A.

Regards 

Dave Poddar 
Partner 
Clifford Chance 
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COMMONWEALTH OF AUSTRALIA 

Competition and Consumer Act 2010 (Cth) 

IN THE AUSTRALIAN COMPETITION TRIBUNAL 

File No: ACT 1 of 2021 

Re: Application for review lodged by New South Wales Minerals 
Council under subsection 44K(2) of the Competition and 
Consumer Act 2010 (Cth) of the decision of the designated 
Minister under subsection 44H(1) of the Competition and 
Consumer Act 2010 (Cth) 

Applicant: New South Wales Minerals Council 

ANNEXURE CERTIFICATE 
DP-2 

This is the Annexure marked “DP-2” referred to in the affidavit of Dave Poddar affirmed at Sydney 
in New South Wales on 7 June 2021.  

Before me: 

Signature of witness 

Michael John Gvozdenovic  

Solicitor of the Supreme Court of New South Wales
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Our ref. 21002393 

19 May 2021 

Dave Poddar 

Partner 

Clifford Chance 

Level 16, No. 1 O'Connell Street 

SYDNEY NSW 2000 

Dear Mr Poddar 

ACT 1 of 2021 – Application for review under s 44K(2) 

We refer to your letter of 17 May 2021. 

We confirm that the material filed on 21 April 2021 comprised the entirety of the 

material which the Treasurer took into account in connection with the making of the 

decision under review. 

The Treasurer did not look behind the recommendation of the National Competition 

Council (NCC), including by considering the materials listed in Appendix A of the 

NCC’s recommendation, consistently with the High Court’s comments in Pilbara 

Infrastructure Pty Ltd v Australian Competition Tribunal (2012) 246 CLR 379 at [46]-

[47]. 

Yours sincerely 

 
Jonathon Hutton 
A/g Senior Executive Lawyer 

T 02 9581 7408  F 02 9581 7650 

jonathon.hutton@ags.gov.au 
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COMMONWEALTH OF AUSTRALIA 

Competition and Consumer Act 2010 (Cth) 

IN THE AUSTRALIAN COMPETITION TRIBUNAL 

File No: ACT 1 of 2021 

Re: Application for review lodged by New South Wales Minerals 
Council under subsection 44K(2) of the Competition and 
Consumer Act 2010 (Cth) of the decision of the designated 
Minister under subsection 44H(1) of the Competition and 
Consumer Act 2010 (Cth) 

Applicant: New South Wales Minerals Council 

ANNEXURE CERTIFICATE 
DP-3 

This is the Annexure marked “DP-3” referred to in the affidavit of Dave Poddar affirmed at Sydney 
in New South Wales on 7 June 2021.  

Before me: 

Signature of witness 

Michael John Gvozdenovic  

Solicitor of the Supreme Court of New South Wales
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CLIFFORD CHANCE 

LEVEL 16, NO. 1 O'CONNELL STREET 
SYDNEY NSW 2000 
AUSTRALIA 

TEL +612 8922 8000 
FAX +612 8922 8088 

www.cliffordchance.com 

LIABILITY LIMITED BY A SCHEME APPROVED UNDER PROFESSIONAL STANDARDS LEGISLATION. 

By E-mail 

 

Jonathon Hutton 
Australian Government Solicitor 
Level 19 Martin Pl 
Sydney NSW 2000 

Your ref: 21002393 
Our ref: 21-40741370 

Direct Dial: +61 289228503 
E-mail: philip.arnold@cliffordchance.com

 2 June 2021 

Dear Mr Hutton 

ACT 1 of 2021 - Review of Minister's decision under s 44K(2) 

1. We refer to our letter of 17 May 2021 and your reply of 19 May 2021.  We adopt terms
as earlier defined.

The Treasurer's process

2. The first document in the Decision Information is the "Treasury Ministerial
Submission" dated 18 December 2020 (First Ministerial Submission). It has a single
attachment, being the Council's Final Recommendation dated 18 December 2020.  The
Treasurer's task, being to "either declare the service or decide not to declare it", began
at this point.1

3. The First Ministerial Submission correctly stated (at page 2 of the Decision
Information):

- before publishing your decision, you must provide your proposed decision
and reasons to the NSW Minerals Council and the Port of Newcastle for 14
days… (emphasis in original)

4. The First Ministerial Submission then properly contemplated a process whereby the
Treasurer would be provided with a "draft decision and statement of reasons" on 20

1  Pilbara Infrastructure Pty Ltd v Australian Competition Tribunal (2012) 246 CLR 379 at [38]. 
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January 2020 and a "draft decision and reasons" would be provided to the parties for 
14 days on 27 January (page 2 of the Decision Information). 

5. Notwithstanding, the Treasurer did not provide a draft decision or reasons to New South
Wales Minerals Council (NSWMC).  It is unclear whether a draft was provided to Port
of Newcastle Operations Pty Ltd (PNO).

Decision Information

6. As you are aware, consistent with the Direction 1 of the Directions, the Treasurer was
required to provide the Tribunal with a copy of "all of the information that he took into
account in connection with the making of the decision…"

7. The purported Decision Information contains a number of irregularities.  The first is the
absence of the Application for declaration filed by New South Wales Minerals Council
(NSWMC) on 23 July 2020 and various submissions made by parties to the Council.

8. However, we note that the purported Decision Information includes the NCC’s Final
Recommendation, which includes the Application (see hyperlink in footnote 11) and
the material provided to the Council (see hyperlink in footnote 41). In turn, the
Application includes two accompanying reports from Synergies dated July 2020 (at
Annexure G) and 8 August 2018 (see hyperlink in footnote 49).

9. The other irregularities can be summarised as follows:

(a) The second document in the Decision Information is the "Treasury Ministerial
Submission" dated 12 February 2021 (Second Ministerial Submission). This
document has seven attachments: Attachment A is "the NCC's letter",
Attachment B is the NCC's "final recommendation", Attachment C is "[a]
proposed decision and statement of reasons (draft statement)", Attachments D,
E and F are draft letters to the Council, NSWMC and PNO, and Attachment G
is a draft media release.

(b) The Decision Information does not contain Attachment B.

(c) Nor does the Decision Information contain Attachment C.  Instead, it includes
a signed version of the Treasurer's Decision and Statement of Reasons, dated 16
February 2021.

(d) Attachments D, E and F suffer from the same irregularity as Attachment C.  That
is, the documents provided in the Decision Information appear to be final
versions, signed and dated 16 February 2021.
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10. Finally, the Decision Information contains material that is redacted on the basis of
"client legal privilege". No attempt has been made to explain the identity of the persons
who claim the right to assert the privilege or the basis on which the privilege is claimed.

Pilbara Infrastructure Pty Ltd v Australian Competition Tribunal

11. Your claim in your letter of 17 May 2021 that the Treasurer did not "look behind the
recommendation…by considering the materials listed in Appendix A" misstates the
issue, and is not consistent with Pilbara.

12. Pilbara says simply that the statutory supposition appears to have been that the
Treasurer could and would make a decision "on the NCC's recommendation without
any need for further information from the NCC".2  The High Court's reference to "the
NCC's recommendation" was plainly a reference to the whole of the NCC's
recommendation, including its annexures.  Taking into account the materials identified
at Appendix A is not "looking behind the recommendation"; rather, it is taking into
account the Final Recommendation.

Next steps

13. Our client, which represents its members across New South Wales, understandably has
serious concerns in relation to the Treasurer's handling of the Application.

14. In the light of the foregoing, no later than Friday, 4 June 2021 please:

(a) identify why the Treasurer did not provide NSWMC with a draft decision, as
contemplated by the First Treasury Submission;

(b) clarify whether the Application, accompanying Synergies reports and the
submissions made by parties to the Council was information taken into account
by the Treasurer, and if not, why not;

(c) provide to the Tribunal, in satisfaction of Direction 1 of the Directions,
Attachments C, D, E and F of the Second Treasury Submission.  Please also
provide the same to NSWMC; and

(d) explain the identity of the persons who claim the right to assert the privilege or
the basis on which the privilege is claimed.

2  Pilbara at [46]. 
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15. Our client's rights and remedies, including with respect to judicial review, are reserved.

Yours sincerely 

Dave Poddar 
Partner 
Clifford Chance 
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COMMONWEALTH OF AUSTRALIA 

Competition and Consumer Act 2010 (Cth) 

IN THE AUSTRALIAN COMPETITION TRIBUNAL 

File No: ACT 1 of 2021 

Re: Application for review lodged by New South Wales Minerals 
Council under subsection 44K(2) of the Competition and 
Consumer Act 2010 (Cth) of the decision of the designated 
Minister under subsection 44H(1) of the Competition and 
Consumer Act 2010 (Cth) 

Applicant: New South Wales Minerals Council 

ANNEXURE CERTIFICATE 
DP-4 

This is the Annexure marked “DP-4” referred to in the affidavit of Dave Poddar affirmed at Sydney 
in New South Wales on 7 June 2021.  

Before me: 

Signature of witness 

Michael John Gvozdenovic  

Solicitor of the Supreme Court of New South Wales
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CLIFFORD CHANCE 

LEVEL 16, NO. 1 O'CONNELL STREET 
SYDNEY NSW 2000 
AUSTRALIA 

TEL +612 8922 8000 
FAX +612 8922 8088 

www.cliffordchance.com 

LIABILITY LIMITED BY A SCHEME APPROVED UNDER PROFESSIONAL STANDARDS LEGISLATION. 

By E-mail 

 

Tom Jarvis 
Partner 
Johnson Winter & Slattery 
Level 34/55 Collins Street 
Melbourne VIC 3000 

Your ref: 
Our ref: 21-40741370 

Direct Dial: +61 289228503 
E-mail: philip.arnold@cliffordchance.com

 2 June 2021 

Dear Mr Jarvis 

ACT 1 of 2021 – Application for review under s 44K(2) 

1. We refer to the above matter, in respect of which you act for the National Competition
Council.

2. Direction 1 of the Tribunal's Directions of 8 April 2021 required the Commonwealth
Treasurer to provide the Tribunal with a copy of all of the information that the
Treasurer took into account in connection with the making of the decision that is the
subject of this application by 21 April 2021.

3. The Treasurer provided certain documents to the Tribunal as detailed in an
accompanying index (Decision Information), which was subsequently provided by the
Tribunal to the parties on 22 April 2021 purportedly pursuant to Direction 2 of the
Tribunal's Directions.

4. The purported Decision Information provided by the Treasurer to the Tribunal does not
separately identify any of the materials provided to the Council as identified at
Appendix A to the Final Recommendation dated 18 December 2020. These include,
relevantly, the Application for declaration filed by New South Wales Minerals Council
(NSWMC) on 23 July 2020 and various submissions made by parties in relation to the
Draft and Final Recommendation.

5. However, we note that the purported Decision Information includes the Council’s Final
Recommendation, which includes the Application (see hyperlink in footnote 11) and
the material provided to the Council (see hyperlink in footnote 41). In turn, the
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Application includes two accompanying reports from Synergies dated July 2020 (at 
Annexure G) and 8 August 2018 (see hyperlink in footnote 49). 

6. The Council's position in regard to the provision of information to the Treasurer is
stated in its August 2013 policy 'Council recommendations under the Competition and
Consumer Act and the National Gas Law: Provision of information to decision-making
Ministers':

[1.17] …it is important that the Tribunal is able to consider the same range of material the 
Council did in making its recommendation to the Minister, as well as other material considered 
by the Minister. The Council therefore intends on all occasions to provide decision-making 
Ministers with the submissions it has considered in making a recommendation at the time it 
provides its final recommendation on applications made under Part IIIA…The Council also 
considers that the Tribunal ought to be provided with any references and information obtained 
by Council secretariat staff, where material to the recommendation.  These will be appended to 
the Council's recommendation or provided these [sic] to the relevant Minister along with the 
submissions, as appropriate. The intention is to put Ministers in a position to be able to provide 
all the material necessary to enable the Tribunal to make an informed decision on review. 

7. In these circumstances, could you please clarify whether, acting consistently with its
policy, the Council considers that the Application, accompanying Synergies reports,
and the submissions made by parties to the Council was information provided to the
Treasurer.

8. Please confirm the position by no later than Friday, 4 June 2021.  If the Council
does not consider the information identified above at [7] was provided to the
Treasurer, please identify with precision what information the Council says was
provided to the Treasurer in this matter.

Yours sincerely 

Dave Poddar 
Partner 
Clifford Chance 
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COMMONWEALTH OF AUSTRALIA 

Competition and Consumer Act 2010 (Cth) 

IN THE AUSTRALIAN COMPETITION TRIBUNAL 

File No: ACT 1 of 2021 

Re: Application for review lodged by New South Wales Minerals 
Council under subsection 44K(2) of the Competition and 
Consumer Act 2010 (Cth) of the decision of the designated 
Minister under subsection 44H(1) of the Competition and 
Consumer Act 2010 (Cth) 

Applicant: New South Wales Minerals Council 

ANNEXURE CERTIFICATE 
DP-5 

This is the Annexure marked “DP-5” referred to in the affidavit of Dave Poddar affirmed at Sydney 
in New South Wales on 7 June 2021.  

Before me: 

Signature of witness 

Michael John Gvozdenovic  

Solicitor of the Supreme Court of New South Wales
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National Competition Council 

Page 1 

Council recommendations under the Competition and Consumer Act and the 
National Gas Law 

Provision of information to decision-making Ministers 

Introduction 

1.1 This note sets out the practice the Council proposes to adopt in providing information to 
decision-making Ministers in relation to the recommendations it makes as a result of various 
applications to it under Part IIIA of the Competition and Consumer Act 2010 (CCA) and the 
National Gas Law (NGL). 

1.2 The information provided to Ministers is an important element in determining the material 
that is then available to be considered by the Australian Competition Tribunal in the event the 
Tribunal is called on to review a Minister’s decision. 

Background 

1.3 The High Court in its Pilbara appeal decision narrowed the scope of review of declaration 
decisions under Part IIIA of the CCA by construing ‘reconsideration’ (in s 44K(4)) as precluding a 
rehearing of the matter on fresh evidence.1 Further, the amendments made to the CCA in 2010 
inserted new provisions relating to the information that the Tribunal must and may have regard 
to and limiting the scope of the Tribunal to consider other information.2 Under the amended 
provisions, the Tribunal is to consider only material that was taken into account by the 
decision-making minister, unless it exercises a discretion to request additional information.3 
The Tribunal now has more control over the material it will consider but remains constrained 
by the High Court’s view of the Tribunal’s task in reconsidering a decision. 

1.4 Merits review under the NGL is not expressed to be a ‘reconsideration’ but is (and has been 
since the law commenced) limited: it is available only on specified grounds; parties (other than 
the decision-making minister) may not raise any matter not raised in submissions; and only 

1 The Pilbara Infrastructure Pty Ltd v Australian Competition Tribunal [2012] HCA 36; (2012) 290 ALR 750 
(Pilbara HCA), [48] and [65]. The High Court’s decision on this point is likely to apply equally to review of 
a decision not to certify a state or territory access regime as effective since such a review is also 
expressed (in s 44O) to be a ‘reconsideration’ on the material and information referred to in s 44ZZOAA. 

2 These provisions apply to the full range of reviews undertaken by the Tribunal under the CCA, not just 
reconsideration of decisions relating to declaration. 

3 In Applications by Robe River Mining Co Pty Ltd and Hamersley Iron Pty Ltd [2013] ACompT 2, the 
Tribunal declined a request that it seek additional information from the Council for consideration in the 
review of the Pilbara rail declarations on remittal from the High Court (in Pilbara HCA). The approach 
taken by the Tribunal in applying the High Court’s decision suggests that the Tribunal will exercise this 
discretion sparingly. 
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information falling within the definition of ‘review related matter’ is to be considered by the 
Tribunal. The High Court’s constraint of the Tribunal’s task in Part IIIA matters may also be 
expected to influence the scope of limited merits review under the NGL. 

1.5 Both the CCA and the NGL specify the material to be provided to the Tribunal for the purposes 
of reviewing declaration, coverage and related decisions.4 

CCA 

1.6 Under the CCA, when an application is made for a review of a decision taken by the Minister, 
the Minister must provide the Tribunal with: 

all of the information [the Minister] took into account in connection with the making of 
the decision to which the review relates (s 44ZZOAAA(3)(c)). 

1.7 Where a decision period expires without an affirmative decision and a deemed decision 
results, the Minister must provide the Tribunal with: 

all of the information the Council took into account in connection with making the 
recommendation to which the decision under review relates (s 44ZZOAAA(3)(a)).5 

1.8 In practice the Council, rather than a Minister, provides the relevant information to the Tribunal 
and takes an active role in such review proceedings. The Council liaises with the Minister’s 
office in relation to any material produced in the course of the Minister’s consideration of a 
recommendation which should be provided to the Tribunal. We envisage that this practice will 
continue. 

NGL 

1.9 The NGL is more prescriptive. In conducting reviews of coverage decisions the Tribunal may 
consider only a ‘review related matter’ (NGL, s 261).6 This is defined (relevantly) as: 

• the application for review and supporting submissions

• the decision under review and the written reasons

• any written submissions made to the relevant Minister or Council before the decision
or recommendation was made

4 Decisions under the CCA relating to ineligibility, revocation or certification are subject to reconsideration 
by the Tribunal subject to the same limitations as apply to reviews of declaration decisions. NGL 
decisions relating to revocation, light regulation or revocation are subject to merits review by the 
Tribunal having regard to information limited by the same provisions as apply to coverage decisions.  

5 Paradoxically, the Tribunal would be provided with more information where a deemed decision resulted 
from the expiry of a statutory decision period than when a Minister makes an affirmative decision. 
Although in the case of a declaration where the Council recommended in favour of declaration yet the 
deemed outcome results in the application being rejected, there may be only limited material 
supporting the decision deemed to have been made. This problem does not arise in relation to other 
deemed decisions where the Council’s recommendation is deemed to have been adopted.  

6 Unlike under Part IIIA of the CCA, reviews under Part 5 of the NGL are only available with leave of the 
Tribunal (ss 245 and 248). Leave may not be granted unless the Tribunal considers there to be a serious 
issue to be heard and that one of the grounds of review (in s 246) exists.  
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• any reports and materials relied on by the relevant Minister or Council in making the 
decision or recommendation 

• any draft decision or recommendation, and 

• any submissions on the draft or final decision or recommendation considered by the 
relevant Minister or Council. 

1.10 The Tribunal must have regard to any document prepared, used and made public by the 
relevant Minister (or the Council, for light regulation decisions). The Tribunal may allow new 
information to be submitted if the information would assist any aspect of the determination to 
be made and if it was not unreasonably withheld from the relevant Minister or the Council.  

1.11 There is no analogous requirement in the NGL to s 44ZZOAAA(3) requiring the decision maker 
or Council to provide information to the Tribunal but, as the Tribunal has power to do all things 
necessary or convenient for the performance of its functions under the NGL (s 91(2)), it is able 
to request the production of review related matters. As with decisions under the CCA, the 
Council has generally dealt with provision of the required information to the Tribunal on behalf 
of the relevant Minister. 

Approach to provision of information to the Tribunal 

1.12 The Council believes the scope of the information to be provided to the Tribunal under the NGL 
is clear and appropriate. However, issues arise in relation to reviews of decisions under the 
CCA. Unlike the NGL, determination of the information that should be provided to the Tribunal 
is somewhat subjective and depends in part on what material is provided to the Minister and 
the Minister’s actions. 

1.13 For applications under the CCA, the Council’s practice has been to provide decision-making 
Ministers with the application (at the time it is received), its draft recommendation (when it is 
issued), and of course its final recommendation. While the Council’s recommendations 
summarise the submissions it receives and set out the Council’s views on the issues raised in 
them, the Council has not always provided the submissions themselves to the Minister (public 
versions of all submissions are available on the Council’s website and this is noted in the 
recommendation).  

1.14 Where the Minister has not received the submissions, s 44ZZOAAA(3)(c) would only provide for 
the Tribunal to receive the application, the Council’s (draft and final) recommendations and any 
departmental brief or similar material produced by the Minister’s officials or advisors. As the 
Minister would not have received the various submissions made to the Council, it is likely that 
they cannot be provided to the Tribunal under s 44ZZOAAA(3)(c).  

1.15 The Tribunal may request additional information that it considers reasonable and appropriate 
for making its decision, and may request assistance and reports from the Council. However, the 
Tribunal’s discretion is limited by the nature of the Tribunal’s task, as construed by the High 
Court. 

1.16 The constraints on the parties’ ability to introduce new material into Tribunal proceedings, 
particularly in Part IIIA matters, raises the prospect of disputes arising as to what was and was 
not considered by the Minister or Council and therefore what can be considered by the 
Tribunal on review. 
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1.17 In the Council’s view it is important that the Tribunal is able to consider the same range of 
material the Council did in making its recommendation to the Minister, as well as other 
material considered by the Minister. The Council therefore intends on all occasions to provide 
decision-making Ministers with the submissions it has considered in making a recommendation 
at the time it provides its final recommendation on applications made under Part IIIA and the 
NGL. In practice this will comprise all submissions (provided they were made within time and 
not returned due to unresolved confidentiality issues).7 The Council also considers that the 
Tribunal ought to be provided with any references and information obtained by Council 
secretariat staff, where material to the recommendation. These will be appended to the 
Council’s recommendation or provided these to the relevant Minister along with the 
submissions, as appropriate. The intention is to put Ministers in a position to be able to provide 
all the material necessary to enable the Tribunal to make an informed decision on review.  

1.18 A table summarising the Council’s intended approach is Appendix A to this document. 

1.19 This approach will also provide for consistency in the information available to the Tribunal 
when reviewing declaration and similar decisions under the CCA and coverage and similar 
decisions under the NGL. The Council also considers that this approach best meets the need for 
it to provide procedural fairness to all parties. 

1.20 By being provided with all submissions and other information material to the Council’s 
recommendation, the Minister is able to take account of that material. Some subjectivity will 
remain as it is for the Minister to identify what information he or she has ‘taken into account in 
connection with’ a decision. 

1.21 There is not a clear test for when information has been ‘taken into account in connection with’ 
the making of a decision. For a Minister to have taken information into account, the Minister is 
likely to be required to have been aware of the content of the information or to have had his or 
her attention is drawn to it. The taking into account should not be token or nominal and the 
Minister should have given the information some weight (although the weight to be given is a 
matter of discretion).8 

1.22 Generally, where a Minister indicates (if only by passing the information to the Tribunal) that 
he or she has taken information into account that will be sufficient to enable the information to 
be used by the Tribunal, unless there is evidence to the contrary.  

1.23 The meaning of ‘in connection with’ is dependent upon the statutory context but it seems clear 
that information will be taken into account by the Minister ‘in connection with’ the making of a 

7 In some cases this may involve a considerable volume of material. For example: in the Herbert River 
tramway declaration recommendation, the application and the four submissions received totaled 583 
pages. In relation to the BARA application for declaration of various aircraft fuel services at Sydney 
Airport the Council received two applications and 24 submissions totaling some 874 pages, provided in 
two large lever-arch files. 

8 See discussion of the meaning of ‘have regard to’ in D C Pearce and R S Geddes, Statutory Interpretation 
in Australia (7th ed), [12.15] and cases there cited. See also Tickner v Chapman [1995] FCA 1726; (1995) 
57 FCR 451, where Kiefel J (at [40] of her judgment) discussed a statutory requirement that a Minister 
‘consider’ representations prior to making a protection declaration. 
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decision as long as there is some relationship between the information and the decision; it 
need not be a causal relationship.9  

Other related issues 

Other material taken into account by Ministers 

1.24 The Council anticipates that departmental officials and advisors may provide briefs to ministers 
in relation to Council recommendations. These would need to be included in the material 
provided to the Tribunal under s 44ZZOAAA(3)(c). 

1.25 In addition, where the Minister takes any other information into account in connection with 
making a declaration, certification or similar decision, this information should also be provided 
to the Tribunal. This could include notes of discussions with officials or other Ministers, 
although information provided to other ministers advising of a decision that had been taken is 
unlikely to fall within s 44ZZOAAA(3)(c). 

Submissions made directly to the Minister 

1.26 Neither the CCA nor the NGL obliges the Minister to seek or accept submissions directly from 
interested parties in addition to the submissions made to the Council in its public consultation 
process. Seeking (or accepting) additional submissions is discretionary and it is up to the 
Minister to determine whether to do so and the weight to be given any submissions accepted. 

1.27 The desirability of a Minister accepting additional submissions must be viewed in light of the 
process the Council undertakes in making its recommendation and the decision timeframes 
contained in the CCA and NGL.10 By the time a Minister receives a Council recommendation, 
interested parties will have had at least two opportunities to make submissions. The salient 
elements of these submissions will be noted and discussed in the recommendation. It is only 
when new facts and issues that are relevant to the criteria for the decision to be made emerge 
that could not have been raised and considered in the process leading to the Council’s 
recommendation, that it may be either necessary or desirable for a Minister to consider 
additional submissions.  

1.28 The ability to maintain the integrity of the public consultation process and afford all parties 
procedural fairness may be undermined if parties are able (or perceive that they are able) to 
bypass the Council and make submissions directly to a Minister. If a Minister accepts 
submissions from or meets with interested parties, procedural fairness is likely to require that 
the same opportunities be offered to all interested parties. This may be impractical given the 
time limits on ministerial decisions under the NGL and especially under the CCA, which 
imposes binding time limits. 

1.29 Further, both the CCA and the NGL provide for the Council to not have regard to certain 
submissions if made out of time or if confidentiality issues cannot be resolved. This power 

9 See Pearce and Geddes, above n 8, [12.8] and cases there cited. 
10 The Council has four months under the NGL and 6 months under the CCA within which to conduct its 

public consultation. The Minister is given 20 or 30 business days under the NGL and 60 days under the 
CCA to make his or her decision on the recommendation. 
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enables the Council to afford procedural fairness to all interested parties and reduce gaming of 
the Council’s processes. The integrity of this process may be undermined if parties are able to 
make rejected or returned submissions directly to a Minister. 

Confidential information 

1.30 Some submissions may contain confidential information. This information will be included in 
the material provided to Ministers, clearly identified as confidential and with advice to 
Ministers as to the need to protect such material from disclosure. 

August 2013 
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Appendix A  Provision of information to decision-making Ministers 
Recommendations under Part IIIA (CCA) Recommendations under the NGL 

• Declaration of services
• Services ineligible to be declared
• Certification of effective access regimes

• Pipeline coverage
• 15-year no coverage determinations

Material considered by NCC 
provided to Ministeri 

• Application
• Draft and final recommendations
• All submissions (incl confidential material)
• Material references and information

obtained by Council secretariat

• Application
• Draft and final recommendations
• All submissions (incl confidential material)
• Any reports and materials relied on by the

Council in making its recommendation

+
Additional material obtained and considered by 

Minister provided to Tribunalii 
• Decision
• Statement of reasons
• Any further submissions/correspondence

with applicant or other interested parties
• Departmental brief or advice
• File notes of meetings with applicant or

interested parties
• File notes of discussions and copies of any

other materials “taken into account” in
Minister’s decisions

• Decision (including any draft decision)
• Statement of reasons
• Any further submissions/correspondence

with applicant or other interested parties
• Departmental brief or advice
• File notes of meetings with applicant or

interested parties
• File notes of discussions and copies of any

other materials “taken into account” in
Minister’s decisions

• Any reports and materials relied on by the
Minister in making his or her decision

=
Material provided to the Competition Tribunal 

as basis for review 
• All of the information taken into account

by the Council and Minister in connection
with making the recommendation and the
decision to which the review relates.

• “Review related material”

i Applications will be provided to the Minister at the time they are made and draft 
recommendations are provided to the Minister at the time they are published by the Council. 

ii Usually if this material is supplied to the NCC, the Council will arrange for it to be provided to 
the Competition Tribunal 
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COMMONWEALTH OF AUSTRALIA 

Competition and Consumer Act 2010 (Cth) 

IN THE AUSTRALIAN COMPETITION TRIBUNAL 

File No: ACT 1 of 2021 

Re: Application for review lodged by New South Wales Minerals 
Council under subsection 44K(2) of the Competition and 
Consumer Act 2010 (Cth) of the decision of the designated 
Minister under subsection 44H(1) of the Competition and 
Consumer Act 2010 (Cth) 

Applicant: New South Wales Minerals Council 

ANNEXURE CERTIFICATE 
DP-6 

This is the Annexure marked “DP-6” referred to in the affidavit of Dave Poddar affirmed at Sydney 
in New South Wales on 7 June 2021.  

Before me: 

Signature of witness 

Michael John Gvozdenovic  

Solicitor of the Supreme Court of New South Wales
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From: Hutton, Jonathon
To: Arnold, Philip (Antitrust-SYD)
Cc: Poddar, Dave (Antitrust-SYD); Fu, Angel (Antitrust-SYD); Gvozdenovic, Michael (Antitrust-SYD); Daley,

Simon
Subject: RE: [EXT] ACT 1 of 2021 - Application by New South Wales Minerals Council for review under s 44K(2) of

the Competition and Consumer Act 2010 (Cth) [SEC=OFFICIAL] [AGSDMS-DMS.FID4334975]
Date: Friday, 4 June 2021 4:34:55 PM

OFFICIAL
 
Dear Mr Arnold,
 
We are seeking information identified in your letter and will revert when we have that information.
 
Kind regards
 
Jonathon.
___________________________
Jonathon Hutton
A/g Senior Executive Lawyer
Australian Government Solicitor
T 02 9581 7408 F 02 9581 7650
jonathon.hutton@ags.gov.au

Find out more about AGS at http://www.ags.gov.au

Important: This message may contain confidential or legally privileged information. If you think it was
sent to you by mistake, please delete all copies and advise the sender. For the purposes of the Spam
Act 2003, this email is authorised by AGS.

 OFFICIAL
From: Philip.Arnold@CliffordChance.com [mailto:Philip.Arnold@CliffordChance.com] 
Sent: Wednesday, 2 June 2021 4:18 PM
To: Hutton, Jonathon <Jonathon.Hutton@ags.gov.au>
Cc: Dave.Poddar@CliffordChance.com; Angel.Fu@CliffordChance.com;
Michael.Gvozdenovic@CliffordChance.com; Daley, Simon <Simon.Daley@ags.gov.au>
Subject: RE: [EXT] RE: ACT 1 of 2021 - Application by New South Wales Minerals Council for
review under s 44K(2) of the Competition and Consumer Act 2010 (Cth) [SEC=OFFICIAL]
[AGSDMS-DMS.FID4334975]
 

CAUTION: This email originated from outside of the organisation. Do not follow guidance, click links, or
open attachments unless you recognise the sender and know the content is safe.

 
Dear Jonathon
 
Please see the attached letter.
 
Kind regards
Philip
 
Philip Arnold
Senior Associate
Clifford Chance LLP
Level 16, No. 1 O'Connell Street
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Sydney NSW 2000 Australia
Direct Dial: +61 2 8922 8503
Mobile: +61 422 947 403
Email: philip.arnold@cliffordchance.com

Pronouns / He, Him, His

From: Hutton, Jonathon <Jonathon.Hutton@ags.gov.au> 
Sent: Wednesday, 19 May 2021 5:33 PM
To: Arnold, Philip (Antitrust-SYD) <Philip.Arnold@CliffordChance.com>
Cc: Poddar, Dave (Antitrust-SYD) <Dave.Poddar@CliffordChance.com>; Fu, Angel (Antitrust-SYD)
<Angel.Fu@CliffordChance.com>; Ledden, Isabella (Antitrust-SYD)
<Isabella.Ledden@CliffordChance.com>; Daley, Simon <Simon.Daley@ags.gov.au>
Subject: [EXT] RE: ACT 1 of 2021 - Application by New South Wales Minerals Council for review
under s 44K(2) of the Competition and Consumer Act 2010 (Cth) [SEC=OFFICIAL] [AGSDMS-
DMS.FID4334975]

OFFICIAL

Dear Philip,

Please see our attached response.

Kind regards

Jonathon.
___________________________
Jonathon Hutton
A/g Senior Executive Lawyer
Australian Government Solicitor
T 02 9581 7408 F 02 9581 7650
jonathon.hutton@ags.gov.au

Find out more about AGS at http://www.ags.gov.au

Important: This message may contain confidential or legally privileged information. If you think it was
sent to you by mistake, please delete all copies and advise the sender. For the purposes of the Spam
Act 2003, this email is authorised by AGS.

From: Philip.Arnold@CliffordChance.com [mailto:Philip.Arnold@CliffordChance.com] 
Sent: Monday, 17 May 2021 4:31 PM
To: Hutton, Jonathon <Jonathon.Hutton@ags.gov.au>
Cc: Dave.Poddar@CliffordChance.com; Angel.Fu@CliffordChance.com;
Isabella.Ledden@CliffordChance.com
Subject: ACT 1 of 2021 - Application by New South Wales Minerals Council for review under s
44K(2) of the Competition and Consumer Act 2010 (Cth)

CAUTION: This email originated from outside of the organisation. Do not follow guidance, click links, or
open attachments unless you recognise the sender and know the content is safe.

Dear Jonathon
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Please see the attached letter in relation to the above matter.
 
Kind regards
Philip
 
Philip Arnold
Senior Associate
Clifford Chance LLP
Level 16, No. 1 O'Connell Street
Sydney NSW 2000 Australia
Direct Dial: +61 2 8922 8503
Mobile: +61 422 947 403
Email: philip.arnold@cliffordchance.com
 
Pronouns / He, Him, His
 

 

This message and any attachment are confidential and may be privileged or otherwise
protected from disclosure. If you are not the intended recipient, please telephone or email
the sender and delete this message and any attachment from your system. If you are not the
intended recipient you must not copy this message or attachment or disclose the contents to
any other person. 
  
Liability limited by a scheme approved under Professional Standards Legislation. 
  
Clifford Chance as a global firm regularly shares client and/or matter-related data among
its different offices and support entities in strict compliance with internal control policies
and statutory requirements. Incoming and outgoing email communications may be
monitored by Clifford Chance, as permitted by applicable law and regulations. 
  
For further information about Clifford Chance please see our website at
http://www.cliffordchance.comor refer to any Clifford Chance office.

Switchboard: +61 2 8922 8000
Fax: +61 2 8922 8088

To contact any other office
http://www.cliffordchance.com/about_us/find_people_and_offices.html

For details of how we process personal data, please see our updated privacy statement.

OFFICIAL
 
If you have received this transmission in error please notify us immediately by return e-mail and
delete all copies. If this e-mail or any attachments have been sent to you in error, that error does
not constitute waiver of any confidentiality, privilege or copyright in respect of information in the
e-mail or attachments.

If you have received this transmission in error please notify us immediately by return e-
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mail and delete all copies. If this e-mail or any attachments have been sent to you in error,
that error does not constitute waiver of any confidentiality, privilege or copyright in
respect of information in the e-mail or attachments.

[CC]21-40735926[/CC]
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COMMONWEALTH OF AUSTRALIA 

Competition and Consumer Act 2010 (Cth) 

IN THE AUSTRALIAN COMPETITION TRIBUNAL 

File No: ACT 1 of 2021 

Re: Application for review lodged by New South Wales Minerals 
Council under subsection 44K(2) of the Competition and 
Consumer Act 2010 (Cth) of the decision of the designated 
Minister under subsection 44H(1) of the Competition and 
Consumer Act 2010 (Cth) 

Applicant: New South Wales Minerals Council 

ANNEXURE CERTIFICATE 
DP-7 

This is the Annexure marked “DP-7” referred to in the affidavit of Dave Poddar affirmed at Sydney 
in New South Wales on 7 June 2021.  

Before me: 

Signature of witness 

Michael John Gvozdenovic  

Solicitor of the Supreme Court of New South Wales
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COMMONWEALTH OF AUSTRALIA 

Competition and Consumer Act 2010 (Cth) 

IN THE AUSTRALIAN COMPETITION TRIBUNAL 

File No: ACT 1 of 2021 

Re: Application for review lodged by New South Wales Minerals 
Council under subsection 44K(2) of the Competition and 
Consumer Act 2010 (Cth) of the decision of the designated 
Minister under subsection 44H(1) of the Competition and 
Consumer Act 2010 (Cth) 

Applicant: New South Wales Minerals Council 

ANNEXURE CERTIFICATE 
DP-8 

This is the Annexure marked “DP-8” referred to in the affidavit of Dave Poddar affirmed at Sydney 
in New South Wales on 7 June 2021.  

Before me: 

Signature of witness 

Michael John Gvozdenovic  

Solicitor of the Supreme Court of New South Wales
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COMMONWEALTH OF AUSTRALIA 

Competition and Consumer Act 2010 (Cth) 

 

IN THE AUSTRALIAN COMPETITION TRIBUNAL 

File No: ACT 1 of 2021 

Re: Application for review lodged by New South Wales Minerals 
Council under subsection 44K(2) of the Competition and 
Consumer Act 2010 (Cth) of the decision of the designated 
Minister under subsection 44H(1) of the Competition and 
Consumer Act 2010 (Cth) 

Applicant: New South Wales Minerals Council 

 
NOTICE UNDER THE COMPETITION AND CONSUMER ACT 2010 (CTH) 

 
To:  National Competition Council  

Level 17, Casselden 
2 Lonsdale Street 
MELBOURNE  VIC  3000 
 

 

THE TRIBUNAL DIRECTS THAT: 

 

1. Pursuant to section 44K(6A) of the Competition and Consumer Act 2010 (Cth) (CCA) 

and regulation 22(1)(a) of the Competition and Consumer Regulations 2010, the 

National Competition Council (NCC) is to provide the information in the Schedule to 

the Tribunal on or before [DATE] 2021.   
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SCHEDULE 

 

Information to be provided 
 
The following documents at: https://ncc.gov.au/application/application-for-declaration-of-
certain-services-in-relation-to-the-port-of-newcastle/1, hyperlinked in the ‘NCC – NSWMC 
application for declaration – Final Recommendation’ (footnote 11): 

1. Application – Annexure A. 

2. Application – Annexure B. 

3. Application – Annexure C. 

4. Application – Annexure G. 

The following document at: https://ncc.gov.au/application/consideration-of-possible-
recommendation-to-revoke-declaration-of-service-a, hyperlinked in the ‘NCC – NSWMC 
application for declaration – Final Recommendation’ (footnote 44): 

5. Glencore Coal Pty Ltd, Synergies report dated 8 August 2018. 
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COMMONWEALTH OF AUSTRALIA 

Competition and Consumer Act 2010 (Cth) 

IN THE AUSTRALIAN COMPETITION TRIBUNAL 

File No: ACT 1 of 2021 

Re: Application for review lodged by New South Wales Minerals 
Council under subsection 44K(2) of the Competition and 
Consumer Act 2010 (Cth) of the decision of the designated 
Minister under subsection 44H(1) of the Competition and 
Consumer Act 2010 (Cth) 

Applicant: New South Wales Minerals Council 

ANNEXURE CERTIFICATE 
DP-9 

This is the Annexure marked “DP-9” referred to in the affidavit of Dave Poddar affirmed at Sydney 
in New South Wales on 7 June 2021.  

Before me: 

Signature of witness 

Michael John Gvozdenovic  

Solicitor of the Supreme Court of New South Wales
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0 Application for declaration of ce X + 

f- ➔ C 0 i ncc.gov.au/application/application-for-declaration-of-certain-services-in-relation-to-the-port-of-newcastle/1 

Making an app!ication 

Status 

1 ,�plication 
Received 23 .My 2020 

3 

4 

5 

6 

SubnilisX>ns due by 5pm on 
\11/ednesd.iy 26 August 2020. 

Submissions on 
application 
Closed 26Augus12020 

Soc �1":missic!ls on the 
app!ica1ion and further six 
sutmissions oo £ha: Federal 
Cou:1 ofAustrah decismi 
reta\led. 

Draft recommendation 
Subma�s due by 5pm on 25 
November 2020 

Submissions on draft 
recommendation 
Closed on 25 NO\lember 2020. 
Soc s.ubmisslOOS rete;ved 

Final recommendation 
and decision 
Re!eased 16 Februaty 2021 

Outcome & subsequent 
events 

Pm,acy D:sdaina 

Current matters Past app!iC3tioos Publications Medi3 centre About us 

1-fo:n: • Cw�t applications • Afi)lica:ion fOI �lara;ion of cc1taJn servioes in rala:ion to tile Port of N�:tle • ,¾)plication 

Application for declaration of certain services in relation to the Port of Newcastle 

(Application) 

Contact us 

On 23 July 2020, the Council recewed an appticaiion from the NSW Minerals Council for decl 3rat1on oi certain sel"'lnOes. in relation to 
the Port of Ne.wcastte. This application wa: made under ihe provisions of Part IIIA of the Competition J!nd Consumer Act 
2010 (CCA). 

A copy of the application and l5le relevant information a1e available beJG'N. 

The Council in•1ites interes!ed p-anies to mai.ke vnitten submissions on the: application. Sutmiss;ons on ihe a.ppliC3tioo mus! be 
recffi'ed by 5p.m on Wednesday 26 August 2020. 

P.arti:es making a submission should refer to the Councills Guide to making a submission or; declarab·OII appJ.icatiorls and Guide to 

Decfa.tot.ion which are available be,.tow and on the Cou.ncifs website. Submissions should be emailed in soft oopy {both MS Word and 
PDF formats} to ihe Council at !!:.:!?'.@£1.£�i-!?.�:�.!:I: 

After considenng subm ssions on the app!iC3b:on. the Council will release a d.ra.ft recommendation and provide a further opporlt.inrty 
iOf" publjc comment before mamg: its final recommendati.on to the Commo."tvteatth Tres;.urer. 

Glencore Coal Assets Australia Pty Ltd v Australian Competition Tnlmnal [2020] FCAFC 145 

On 27 August 2020, the Full Court of the Fede ral Court of Austrar:1 published its decisio---i se-iting aside me Australian Competition 
TribunaJ's (TribunaJ) re-atbitliaiion of the ACCC's 30 October 201tl dete1minaiion m respect of the access dspute betvle'En G5en-core 
Coa! Assets Australia Pty Ltd and Pott of Newcastle Operations Pty Ltd The P..,dgment i:s 3'/a:l:1b!e at http:li\WNt.3ustlii.edu.au 

The Court found that tne Tribunal had m:soonstrued the terms of the decl:1red SeNice and erred tn law by a\lO\'Vif?9 the Port of 
Newcastte to include the cost of user funded assets in the regulatory asset base in setting iis navigation service charg;e. The Coort 
has remitted the matter to the Tribunal for further determination accotding to taw. 

The NCC is aware that interested parties may consider that the Court's deciSCOn is reZevant to the NCC's asse-ssrr-,ent of the 
app!ication by the NSW Minerals Council for declaration of t,5le Port oi N&>.vcasde. 

The Council invites further subm.i"Ssions from m:eresteo pames about whether and, if so. how the Court's de-cis1on is relevant to its 
consideration of ihe NSW Minerals Council application. 

Submissions should be emaited to rnfo@ncc.gov.au and mlist be received by 5 pm on Monday 7 September 2020. 
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COMMONWEALTH OF AUSTRALIA 

Competition and Consumer Act 2010 (Cth) 

IN THE AUSTRALIAN COMPETITION TRIBUNAL 

File No: ACT 1 of 2021 

Re: Application for review lodged by New South Wales Minerals 
Council under subsection 44K(2) of the Competition and 
Consumer Act 2010 (Cth) of the decision of the designated 
Minister under subsection 44H(1) of the Competition and 
Consumer Act 2010 (Cth) 

Applicant: New South Wales Minerals Council 

ANNEXURE CERTIFICATE 
DP-10 

This is the Annexure marked “DP-10” referred to in the affidavit of Dave Poddar affirmed at 
Sydney in New South Wales on 7 June 2021.  

Before me: 

Signature of witness 

Michael John Gvozdenovic  

Solicitor of the Supreme Court of New South Wales
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COMMONWEALTH OF AUSTRALIA 

Competition and Consumer Act 2010 (Cth) 

IN THE AUSTRALIAN COMPETITION TRIBUNAL 

File No: ACT 1 of 2021 

Re: Application for review lodged by New South Wales Minerals 
Council under subsection 44K(2) of the Competition and 
Consumer Act 2010 (Cth) of the decision of the designated 
Minister under subsection 44H(1) of the Competition and 
Consumer Act 2010 (Cth) 

Applicant: New South Wales Minerals Council 

ANNEXURE CERTIFICATE 
DP-11 

This is the Annexure marked “DP-11” referred to in the affidavit of Dave Poddar affirmed at 
Sydney in New South Wales on 7 June 2021.  

Before me: 

Signature of witness 

Michael John Gvozdenovic  

Solicitor of the Supreme Court of New South Wales
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COMMONWEALTH OF AUSTRALIA 

Competition and Consumer Act 2010 (Cth) 

IN THE AUSTRALIAN COMPETITION TRIBUNAL 

File No: ACT 1 of 2021 

Re: Application for review lodged by New South Wales Minerals 
Council under subsection 44K(2) of the Competition and 
Consumer Act 2010 (Cth) of the decision of the designated 
Minister under subsection 44H(1) of the Competition and 
Consumer Act 2010 (Cth) 

Applicant: New South Wales Minerals Council 

ANNEXURE CERTIFICATE 
DP-12 

This is the Annexure marked “DP-12” referred to in the affidavit of Dave Poddar affirmed at 
Sydney in New South Wales on 7 June 2021.  

Before me: 

Signature of witness 

Michael John Gvozdenovic  

Solicitor of the Supreme Court of New South Wales
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Application for Review of the decision by the Commonwealth Treasurer under subsection 

44K(2) of the Competition and Consumer Act 2010 (CTH) in relation to the application for 

declaration of a service provided by Port of Newcastle Operations Pty Ltd 

ACT 1 of 2016 

Hearing Book Index 

Tab Document Date 

Part A – Procedural matters  

1.  Application for review filed by Applicant 29 January 2016 

2.  Order of the Hon. Justice Mansfield 29 February 2016 

3.  Notice of Contention filed by Port of Newcastle Operations Pty 
Ltd  

7 March 2016 

Part B – Minister's Decision and Statement of Reasons 

4.  Minister's decision re the Application by Glencore Coal Pty Ltd 
for declaration of shipping channel service at Port of Newcastle 
(with attachments) ("Port of Newcastle application") 

8 January 2016 

5.  Minister's statement of reasons re Port of Newcastle 
application 

8 January 2016 

Part C – Material provided by the Minister pursuant to Order 1 of directions made by Justice 

Mansfield on 29 February 2016 

6.  Treasury Ministerial Submission re Application for Declaration 
at the Port Of Newcastle (signed by the Treasurer on 22 
December 2015) [Note: Version redacted for LPP and 
relevance] 

25 November 2015  

7.  Treasury Ministerial Submission re Application for Declaration 
at the Port Of Newcastle (signed by the Acting Treasurer on 8 
January 2016)  
Attachment:  NCC Final recommendation re Port of Newcastle 
application (2 November 2016) [Note: Version redacted for 
LPP and relevance] 

23 December 2015  

Application 
 
8.  Glencore Coal Pty Ltd - Application for a declaration 

recommendation in relation to the Port of Newcastle  
 
Annexure A: Schedule of Port Pricing effective from 1 Jan 
2015  
Annexure B: Price increase – calculation of impact  
Annexure C: Plan of channel  
Annexure D: Letter from Dr Rob Yeates dated 6 May 2015 

13 May 2015 

Submissions in response to Port of Newcastle application 

9.  Port of Newcastle Operations – Application for declaration of 
shipping channel services at the Port of Newcastle – 

3 June 2015  
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Tab Document Date 

Submission on Designated Minister 

10. Port Waratah Coal Services – Application for a declaration 
recommendation in relation to the Port of Newcastle  

10 June 2015 

11. NSW Minerals Council – Submission in support of Glencore’s 
application for declaration of shipping channel services at Port 
of Newcastle under Part IIIA of the Competition and Consumer 
Act 2010  

16 June 2015 

12. The Bloomfield Group – Application for declaration of the 
shipping channel service at the Port of Newcastle  

16 June 2015 

13. Shipping Australia Limited – Declaration of the Shipping 
Chanel Services at the Port of Newcastle (PoN) – Glencore 
Application  

18 June 2015 

14. Port of Newcastle Operations – Port of Newcastle Operations – 
submission in response to Glencore’s application to the 
National Competition Council  

Attachment 1: Historical port prices applicable to the coal trade 
FY91 to CY15 (ex GST)  
Attachment 2: Total port charges by vessel size and per tonne 
of coal pre and post pricing restructure and realignment 1 
January 2015  
Attachment 3: Port of Newcastle Operations’ approach to 
defining the dependent markets  
Attachment 4: The PAMA regime  
Attachment 5: The building blocks model  
Attachment 6: Other factors that affect the availability of 
finance for coal projects  
Attachment 7: Report from Ms Cecilie Naess dated 17 June 
2015  

18 June 2015 

15. Peabody Energy Australia Pty Ltd – Peabody Energy Australia 
Pty Ltd: Application for the declaration of shipping channel 
services at the Port of Newcastle  

18 June 2015 

16. Whitehaven Coal Ltd – Application for a declaration 
recommendation in relation to the Port of Newcastle 

22 June 2015 

17. Newcastle Coal Infrastructure Group – Submissions – 
Application for declaration of shipping channel services at the 
Port of Newcastle  

23 June 2015 

18. Victorian Department of Treasury and Finance - National 
Competition Council: Application by Glencore Coal Pty Ltd for 
a declaration recommendation under Part IIIA of the 
Competition and Consumer Act 2010 (Cth)  

25 June 2015 

19. Glencore Coal Pty Ltd – Response to the submission by Port 
of Newcastle Operations in relation to Application to the 
National Competition Council under Part IIIA of the Consumer 
& Competition Act 2010 (Cth) in relation to the Port of 
Newcastle  

29 June 2015 

20. NSW Treasury – NSW Treasury Submission to the National 
Competition Council: Glencore’s application for Declaration of 
Shipping Channel Services at the Port of Newcastle  
Attachment A: Comments in relation to the rail component of 
the Hunter Valley Coal Network  
Attachment B: (withdrawn)  

30 June 2015 

21. Ports Australia – Application by Glencore Coal Pty Ltd for 
Declaration of the shipping channel at the Port of Newcastle: 
Ports Australia submission  

1 July 2015 
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Tab Document Date 

22.  Port of Newcastle Operations – Application for declaration of 
shipping channel services at the Port of Newcastle – Further 
submission on Designated Minister  

2 July 2015  

Submissions in Response to the Council's draft recommendation 
 
23.  Port of Newcastle Operations – Submission in response to the 

national Competition Council’s draft recommendation  
31 August 2015  

24.  Virgin Australia Airlines Pty Ltd - declaration of shipping 
channel services at the Port of Newcastle – draft 
recommendation  

31 August 2015  

25.  NSW Minerals Council – Submission on NCC’s draft 
recommendation - Application for Declaration of Shipping  
Channel Services at Port of Newcastle   

31 August 2015 

26.  Peabody Energy Australia Pty Ltd – Peabody Energy Australia 
Pty Ltd Submission: Declaration of shipping channel service at 
the Port of Newcastle  

31 August 2015  

27.  NSW Treasury – NSW Treasury Submission to the National 
Competition Council - draft recommendation on the Access to 
Shipping Channel Services at the Port of Newcastle  

2 September 2015  

28.  The Bloomfield Group – Submission on draft Recommendation 
- Application for declaration of the shipping channel service at 
the Port of Newcastle  

2 September 2015  

29.  Port Waratah Coal Services – Submission on the draft 
recommendation in relation to the Port of Newcastle  

3 September 2015  

30.  Whitehaven Coal Ltd – Submission on National Competition 
council (NCC) draft recommendation in relation to the Port of 
Newcastle  

4 September 2015  

31.  Glencore Coal Pty Ltd – Submission to the National 
Competition Council Applicant’s response to the draft 
recommendation not to declare the shipping channel service at 
the Port of Newcastle  
 
Annexure A: Synergies Economic Consulting (received 7 
September 2015), Potential for increase in navigation services 
charges at Port of Newcastle  
Annexure B1: Simon Bishop, RBB Economics, 10 September 
2015 (received 11 September 2015), An Economic 
Assessment of NCC’s Draft Recommendation not to declare 
the Shipping Channel at the Port of Newcastle  
Annexure B2: Trent Saunders, Reserve Bank of Australia, 
Bulletin, June Quarter 2015 (received 11 September), 
Developments in Thermal Coal Markets  

9 September 2015  
 

Submissions in response to the Council's requests for information 

32.  Notice from NCC to Port of Newcastle Operations under s 
44FA of the Competition and Consumer Act  

18 September 2015 

33.  Letter from NCC to Clifford Chance requesting clarification of 
Glencore Application 

25 September 2015 

34.  Port of Newcastle Operations, letter – Application for 
declaration of shipping channel services at the Port of 
Newcastle [Note: confidential and non-confidential 
versions]  
Attachment A: PNO’s response to the Notice  
Attachment B: HoustonKemp Report  

2 October 2015  
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Tab Document Date 

Attachment C: Castalia Report  
Attachment D: Submission by PNO on the correct approach to 
the assessment of criterion (a)  
Attachment E: Characterisation of port changes  

35. Glencore Coal Pty Ltd – Submission to the national 
Competition Council – response to the National Competition 
Council’s draft recommendation not to declare the shipping 
channel service at the Port of Newcastle  

2 October 2015 

Prior NCC Recommendations 

36. Final Recommendation: Application by Virgin Blue for 
declaration of airside services at Sydney Airport 

November 2003 

37. Final Recommendation: The Lakes R Us application for 
declaration of water storage and transport services  

November 2005 

38. Final Recommendation: Application for declaration of a service 
provided by the Tasmanian Rail Network  

August 2007 

39. Final Recommendation: Application under the National Gas 
Law for a revocation of coverage – Dawson Valley Pipeline  

August 2014 

Port of Newcastle Leases 

40. Lease between Port of Newcastle Lessor Pty Limited and Port 
of Newcastle Investments (Property) Pty Limited  

30 May 2014 

41. Sublease between Port of Newcastle Investments (Property) 
Pty Limited and Port of Newcastle Operations Pty Limited  

30 May 2014 

Other 

42. Australian Competition and Consumer Commission, Decision 
in relation to Australian Rail Track Corporation’s Hunter Valley 
rail network undertaking  

29 June 2011 

43. 
Competition Principles Agreement 

(11 April 1995, as 
amended to 13 April 
2007) 

44. Peter Hanks QC and Frances Gordon, In the matter of the 
application by Glencore Coal Pty Ltd for declaration of the use 
of the shipping channels at the Port of Newcastle (Joint 
memorandum of advice)  

10 June 2015 

45. National Competition Council, Declaration of services – A 
guide to declaration under Part IIIA of the Competition and 
Consumer Act 2010 (Cth)  

February 2013 

46. National Competition Council, Draft recommendation – 
Declaration of the shipping channel service at the Port of 
Newcastle  

July 2015 

47. Productivity Commission, Inquiry Report – National Access 
Regime (No. 66 25 October 2013)  

25 October 2013 

48. Productivity Commission, Inquiry Report – Review of the 
National Access Regime (No. 17)  

28 September 2001 

49. Rod Sims, Competition key to restoring Australia’s productivity 
(Speech)  

4 September 2015 

50. Glencore Coal Pty Ltd, Final submission and covering letter 4 November 2015 

Part D – Other Material before the NCC not provided to the Minister 

51. Letter from the Applicant to the Federal Treasurer 20 November 2015 
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COMMONWEALTH OF AUSTRALIA 

Competition and Consumer Act 2010 (Cth) 

IN THE AUSTRALIAN COMPETITION TRIBUNAL 

File No: ACT 1 of 2021 

Re: Application for review lodged by New South Wales Minerals 
Council under subsection 44K(2) of the Competition and 
Consumer Act 2010 (Cth) of the decision of the designated 
Minister under subsection 44H(1) of the Competition and 
Consumer Act 2010 (Cth) 

Applicant: New South Wales Minerals Council 

ANNEXURE CERTIFICATE 
DP-13 

This is the Annexure marked “DP-13” referred to in the affidavit of Dave Poddar affirmed at 
Sydney in New South Wales on 7 June 2021.  

Before me: 

Signature of witness 

Michael John Gvozdenovic  

Solicitor of the Supreme Court of New South Wales
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From: Arnold, Philip (Antitrust-SYD)
To: Tom Jarvis; blloyd@claytonutz.com
Cc: Poddar, Dave (Antitrust-SYD); Fu, Angel (Antitrust-SYD); Ledden, Isabella (Antitrust-SYD); Richmond,

Elizabeth; Grahame, Scott; Barber, Dylan; Fritz, Damiano
Subject: ACT 1 of 2021: Application by New South Wales Minerals Council
Date: Monday, 17 May 2021 3:39:49 PM
Attachments: Act 1 of 2021 - Hearing Book Index (Draft).docx

Dear Bruce, Tom
 
I refer to Direction 11 of the Tribunal's Directions of 8 April 2021 and attach a draft index for the
Hearing Book listing all documents proposed to be relied upon at the hearing.
 
Regards
Philip
 
Philip Arnold
Senior Associate
Clifford Chance LLP
Level 16, No. 1 O'Connell Street
Sydney NSW 2000 Australia
Direct Dial: +61 2 8922 8503
Mobile: +61 422 947 403
Email: philip.arnold@cliffordchance.com
 
Pronouns / He, Him, His

[CC]21-40735926[/CC]
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COMMONWEALTH OF AUSTRALIA

Competition and Consumer Act 2010 (Cth)

IN THE AUSTRALIAN COMPETITION TRIBUNAL

VICTORIAN REGISTRY

File No: 	ACT 1 of 2021

Re: 	Application for review lodged by New South Wales Minerals Council under subsection 44K(2) of the Competition and Consumer Act 2010 (CTH) of the decision of the designated Minister under subsection 44H(1) of the Competition and Consumer Act 2010 (CTH). 

Applicant:	New South Wales Minerals Council (NSWMC)

	DRAFT HEARING BOOK INDEX 

		Tab

		Document

		Date



		Part A – Key Tribunal filings



		1. 

		NSWMC's Originating Application for review of Minister's Decision

		8 March 2021



		2. 

		Directions of the Hon. Justice O'Bryan 

		8 April 2021



		3. 

		NSWMC's Statements of Facts, Issues and Contentions

		4 May 2021



		4. 

		PNO's Statement of Facts, Issues and Contentions

		



		Part B – Minister's Decision and Statement of Reasons



		5. 

		Minister's Decision and Statement of Reasons 

		16 February 2021



		Part C – Material provided by the Minister



		6. 

		Index to Documents provided by the Minister

		22 April 2021



		7. 

		Treasury Ministerial Submission MS20-002839 – Sensitive

		18 December 2020



		7.1. 

		Attachment 1a/2b: National Competition Council (NCC) Final Recommendation

		18 December 2020



		8. 

		Treasury Ministerial Submission MS21-000210 – Sensitive

		12 February 2021



		8.1. 

		Attachment 2a: Cover Letter to Commonwealth Treasurer from NCC

		18 December 2020



		8.2.

		Attachment 2c. Minister's Decision and Statement of Reasons

		16 February 2021



		8.3.

		Attachment 2d: Letter to Julie-Anne Schafer (NCC) from Commonwealth Treasurer

		16 February 2021



		8.4.

		Attachment 2e: Letter to Andrew Abbey (NSWMC) from Commonwealth Treasurer

		16 February 2021



		8.5.

		Attachment 2f: Letter to Simon Byrnes (Port of Newcastle Operations Pty Limited (PNO)) from Commonwealth Treasurer

		16 February 2021



		8.6

		Attachment 2g: Draft Media Release

		2021



		Part D – Application for declaration and related submissions 



		9. 

		NSWMC's Application for declaration of a service

		23 July 2020



		10. 

		Annexure A – PNO Port User Deed 

		-



		11. 

		Annexure B – PNO Producer Deed

		-



		12. 

		Annexure C – PNO Vessel Agent Deed

		[bookmark: _GoBack]-



		13. 

		Annexure D – PNO 2019 Schedule of Charges

		11 September 2019



		14. 

		Annexure E – PNO 2020 Schedule of Charges 

		16 December 2019



		15. 

		Annexure E – Plan of channel

		-



		16. 

		Annexure F – Synergies Report

		July 2020



		17. 

		Submission of Malabar Coal Ltd – Confidential

		24 August 2020



		18. 

		Submission of The Bloomfield Group

		25 August 2020



		19. 

		Submission of Glencore Coal Pty Ltd

		25 August 2020



		20. 

		Submission of ACCC

		26 August 2020



		21. 

		Submission of PNO – Confidential

		26 August 2020



		22. 

		Submission of Port Waratah Coal Services

		26 August 2020



		23. 

		Submission of Malabar Resources Limited – Confidential

		2 September 2020



		24. 

		Submission of The Bloomfield Group 

		3 September 2020



		25. 

		Submission of Yancoal Australia Ltd

		4 September 2020



		26. 

		Submission of NSWMC

		5 September 2020



		27. 

		Submission of Glencore Coal Pty Ltd 

		7 September 2020



		28. 

		Submission of PNO – Confidential

		7 September 2020



		NCC Draft Recommendation and related submissions



		29. 

		Draft Recommendation

		30 October 2020



		30. 

		Submission of The Bloomfield Group

		19 November 2020



		31. 

		Submission of Malabar Coal Ltd – Confidential

		20 November 2020



		32. 

		Submission of ACCC

		23 November 2020



		33. 

		Submission of Glencore Coal Pty Ltd

		24 November 2020



		34. 

		Submission of NSWMC

		25 November 2020



		35. 

		Submission of PNO – Confidential

		25 November 2020



		Part F – Other relevant material



		36. 

		Committee of Inquiry comprised of Professor Frederick G Hilmer (Chair), Mark R Rayner and Geoffrey Q Taperell, National Competition Policy Review Report

		25 August 1993



		37. 

		National Competition Council, Fortescue Metals Group Ltd – Application for declaration of a service provided by the Mt Newman railway line under s 44F(1) of the Trade Practices Act 1974, Final Recommendation

		March 2006



		38. 

		Productivity Commission, National Access Regime – Inquiry Report

		25 October 2013



		39. 

		Committee of Inquiry comprised of Professor Ian Harper (Chair), Peter Anderson, Su McCluskey and Michael O'Bryan, QC, Competition Policy Review: Final Report

		31 March 2015



		40. 

		Glencore Coal Pty Ltd, Application for a declaration recommendation in relation to the Port of Newcastle

		May 2015



		41. 

		Annexure A – Schedule of Pricing

		



		42. 

		Annexure B – Calculation of Impact of Price Increase

		



		43. 

		Annexure C – Plan of Channel

		



		44. 

		Annexure D – Letter from Dr Rob Yeates dated 6 May 2015

		



		45. 

		National Competition Council, Final Recommendation – Declaration of the shipping channel service at the Port of Newcastle

		2 November 2015



		46. 

		Australian Government, Australian Government response to the Productivity Commission and Competition Policy Review recommendations on the National Access Regime

		24 November 2015



		47. 

		Hon. Mathias Cormann MP, Acting Treasurer, Decision and Statement of Reasons Concerning Glencore Coal Pty Ltd's Application for Declaration of the shipping channel service at the Port of Newcastle

		8 January 2016



		48. 

		Port of Newcastle, Port Master Plan 2040

		2018



		49. 

		National Competition Council, Declaration of Services: A guide to declaration under Part IIIA of the Competition and Consumer Act 2010 (Cth)

		April 2018



		50. 

		Synergies Economic Consulting, Port of Newcastle – Assessment of revocation application by Port of Newcastle Operations Pty Limited

		8 August 2018



		51. 

		Australian Competition & Consumer Commission, Access dispute between Glencore Coal Assets Australia Pty Ltd and Port of Newcastle Operations Pty Limited

		18 September 2018



		52. 

		Australian Competition & Consumer Commission, Statement of Reasons: Access dispute between Glencore Coal Assets Australia Pty Ltd and Port of Newcastle Operations Pty Limited

		18 September 2018



		53. 

		Port of Newcastle, 2018 Trade Report

		April 2019



		54. 

		National Competition Council, Final Recommendation – Revocation of the declaration of the shipping channel service at the Port of Newcastle

		22 July 2019



		55. 

		Hon. Josh Frydenberg MP, Statement confirming the deeming of the National Competition Council Recommendation

		24 September 2019



		56. 

		New South Wales Government, Coal in NSW

		2020



		57. 

		Department of Foreign Affairs and Trade, State/Territory's Merchandise Exports and Imports 2009-2019

		2020



		58. 

		Department of Foreign Affairs and Trade, Trade and Investment at a Glance 2020

		2020



		59. 

		Queensland Competition Authority, Final Recommendation – Declaration reviews: Aurizon Network, Queensland Rail and DBCT

		March 2020



		60. 

		Queensland Competition Authority, Final Recommendation – Part B – Queensland Rail Declaration Review

		March 2020



		61. 

		Queensland Competition Authority, Final Recommendation – Part C – DBCT declaration review

		March 2020



		62. 

		Port of Newcastle, 2019 Trade Report

		April 2020



		63. 

		New South Wales Government, Strategic Statement on Coal Exploration and Mining in New South Wales

		June 2020



		64. 

		Extraordinary Queensland Government Gazette No. 31 for 1 June 2020, Volume 384 (pages 203-306)

		June 2020



		65. 

		Australian Competition & Consumer Commission, Determination: Application for authorisation AA1000473 lodged by New South Wales Minerals Council and mining companies

		27 August 2020



		66. 

		Productivity Commission, Resources Sector Regulation – Study Report

		November 2020
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COMMONWEALTH OF AUSTRALIA 

Competition and Consumer Act 2010 (Cth) 

IN THE AUSTRALIAN COMPETITION TRIBUNAL 

File No: ACT 1 of 2021 

Re: Application for review lodged by New South Wales Minerals 
Council under subsection 44K(2) of the Competition and 
Consumer Act 2010 (Cth) of the decision of the designated 
Minister under subsection 44H(1) of the Competition and 
Consumer Act 2010 (Cth) 

Applicant: New South Wales Minerals Council 

ANNEXURE CERTIFICATE 
DP-14 

This is the Annexure marked “DP-14” referred to in the affidavit of Dave Poddar affirmed at 
Sydney in New South Wales on 7 June 2021.  

Before me: 

Signature of witness 

Michael John Gvozdenovic  

Solicitor of the Supreme Court of New South Wales
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From: Lloyd, Bruce
To: Arnold, Philip (Antitrust-SYD)
Cc: Poddar, Dave (Antitrust-SYD); Fu, Angel (Antitrust-SYD); Tom.Jarvis@jws.com.au; Ledden, Isabella

(Antitrust-SYD); Richmond, Elizabeth; Grahame, Scott; Barber, Dylan; Fritz, Damiano
Subject: [EXT] RE: ACT 1 of 2021: Application by New South Wales Minerals Council
Date: Wednesday, 19 May 2021 6:38:57 PM
Attachments: ACT 1 of 2021 - Hearing Book Index (NSWMC Draft) - PNO edits 19.05.2021.DOCX

Dear Philip
 
We refer to your client's draft index to the Hearing Book in this proceeding, which lists the documents
proposed to be relied upon by NSWMC at the hearing. 
 
For the purpose of direction 12 made on 8 April 2021, we confirm that PNO does not propose to
include any additional documents to those listed in the draft index. 
 
However, PNO does not consent to the inclusion of the documents at tabs 9-55 of your client's draft
index, as reflected in the attached marked-up amendments. 
 
These documents are not before the Tribunal in this proceeding.  For the purposes of this review
proceeding, the only material to which the Tribunal is to have regard comprises:
 

1. information that the decision maker took into account in connection with the making of the
decision (s 44ZZOAAA(3)(c));

2. such information requested by the Tribunal as is "reasonable and appropriate" for the
purposes of the review, by way of written notice to produce information (s 44ZZOAAA(5));

3. assistance given by the NCC at the request of the Tribunal (s 44K(6)); and
4. such information or reports provided by the NCC to the Tribunal in response to a written notice

(s 44K(6A)),
 
by virtue of s 44ZZOAA of the Competition and Consumer Act 2010. 
 
In the circumstances, the power of the Tribunal to receive the documents at tabs 9-55 of the draft
index can only be enlivened by way of a notice under ss 44ZZOAAA(5) or 44K(6A) on the application
of your client.  As far as we are aware, your client has not applied to the Tribunal to issue any such
notice. 
 
The inclusion of the material at tabs 9-55 is contrary to the conclusion of the High Court in The
Pilbara Infrastructure Pty Ltd v Australian Competition Tribunal (2012) 246 CLR 379 and the
observations of O'Bryan J at the case management hearing on 7 April 2021 (see T11.28-35, 13.20-
25, 13.35-40).
 
In the circumstances, we invite you to confirm that:
 

your client does not press the inclusion of the documents at tabs 9-55 of the draft index; or
alternatively, your client intends to apply to the Tribunal to issue a notice under ss
44ZZOAAA(5) or 44K(6A) to request those documents.  If so, please confirm when you will
serve our client with any such application.    

 
Regards
 
Bruce
 
 
Bruce Lloyd, Partner
Clayton Utz
Level 15, 1 Bligh Street, Sydney NSW 2000 Australia | D +612 9353 4219 | F +612 8220 6700 
blloyd@claytonutz.com | www.claytonutz.com
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COMMONWEALTH OF AUSTRALIA

Competition and Consumer Act 2010 (Cth)

IN THE AUSTRALIAN COMPETITION TRIBUNAL

VICTORIAN REGISTRY

File No: 	ACT 1 of 2021

Re: 	Application for review lodged by New South Wales Minerals Council under subsection 44K(2) of the Competition and Consumer Act 2010 (CTH) of the decision of the designated Minister under subsection 44H(1) of the Competition and Consumer Act 2010 (CTH). 

Applicant:	New South Wales Minerals Council (NSWMC)

	DRAFT HEARING BOOK INDEX 

		Tab

		Document

		Date



		Part A – Key Tribunal filings



		1. 

		NSWMC's Originating Application for review of Minister's Decision

		8 March 2021



		2. 

		Directions of the Hon. Justice O'Bryan 

		8 April 2021



		3. 

		NSWMC's Statements of Facts, Issues and Contentions

		4 May 2021



		4. 

		PNO's Statement of Facts, Issues and Contentions

		



		Part B – Minister's Decision and Statement of Reasons



		5. 

		Minister's Decision and Statement of Reasons 

		16 February 2021



		Part C – Material provided by the Minister



		6. 

		Index to Documents provided by the Minister

		22 April 2021



		7. 

		Treasury Ministerial Submission MS20-002839 – Sensitive

		18 December 2020



		7.1. 

		Attachment 1a/2b: National Competition Council (NCC) Final Recommendation

		18 December 2020



		8. 

		Treasury Ministerial Submission MS21-000210 – Sensitive

		12 February 2021



		8.1. 

		Attachment 2a: Cover Letter to Commonwealth Treasurer from NCC

		18 December 2020



		8.2.

		Attachment 2c. Minister's Decision and Statement of Reasons

		16 February 2021



		8.3.

		Attachment 2d: Letter to Julie-Anne Schafer (NCC) from Commonwealth Treasurer

		16 February 2021



		8.4.

		Attachment 2e: Letter to Andrew Abbey (NSWMC) from Commonwealth Treasurer

		16 February 2021



		8.5.

		Attachment 2f: Letter to Simon Byrnes (Port of Newcastle Operations Pty Limited (PNO)) from Commonwealth Treasurer

		16 February 2021



		8.6

		Attachment 2g: Draft Media Release

		2021



		[bookmark: _GoBack]Part D – Application for declaration and related submissions 



		9. 

		NSWMC's Application for declaration of a service

		23 July 2020



		10. 

		Annexure A – PNO Port User Deed 

		-



		11. 

		Annexure B – PNO Producer Deed

		-



		12. 

		Annexure C – PNO Vessel Agent Deed

		-



		13. 

		Annexure D – PNO 2019 Schedule of Charges

		11 September 2019



		14. 

		Annexure E – PNO 2020 Schedule of Charges 

		16 December 2019



		15. 

		Annexure E – Plan of channel

		-



		16. 

		Annexure F – Synergies Report

		July 2020



		17. 

		Submission of Malabar Coal Ltd – Confidential

		24 August 2020



		18. 

		Submission of The Bloomfield Group

		25 August 2020



		19. 

		Submission of Glencore Coal Pty Ltd

		25 August 2020



		20. 

		Submission of ACCC

		26 August 2020



		21. 

		Submission of PNO – Confidential

		26 August 2020



		22. 

		Submission of Port Waratah Coal Services

		26 August 2020



		23. 

		Submission of Malabar Resources Limited – Confidential

		2 September 2020



		24. 

		Submission of The Bloomfield Group 

		3 September 2020



		25. 

		Submission of Yancoal Australia Ltd

		4 September 2020



		26. 

		Submission of NSWMC

		5 September 2020



		27. 

		Submission of Glencore Coal Pty Ltd 

		7 September 2020



		28. 

		Submission of PNO – Confidential

		7 September 2020



		NCC Draft Recommendation and related submissions



		29. 

		Draft Recommendation

		30 October 2020



		30. 

		Submission of The Bloomfield Group

		19 November 2020



		31. 

		Submission of Malabar Coal Ltd – Confidential

		20 November 2020



		32. 

		Submission of ACCC

		23 November 2020



		33. 

		Submission of Glencore Coal Pty Ltd

		24 November 2020



		34. 

		Submission of NSWMC

		25 November 2020



		35. 

		Submission of PNO – Confidential

		25 November 2020



		Part F – Other relevant material



		36. 

		Committee of Inquiry comprised of Professor Frederick G Hilmer (Chair), Mark R Rayner and Geoffrey Q Taperell, National Competition Policy Review Report

		25 August 1993



		37. 

		National Competition Council, Fortescue Metals Group Ltd – Application for declaration of a service provided by the Mt Newman railway line under s 44F(1) of the Trade Practices Act 1974, Final Recommendation

		March 2006



		38. 

		Productivity Commission, National Access Regime – Inquiry Report

		25 October 2013



		39. 

		Committee of Inquiry comprised of Professor Ian Harper (Chair), Peter Anderson, Su McCluskey and Michael O'Bryan, QC, Competition Policy Review: Final Report

		31 March 2015



		40. 

		Glencore Coal Pty Ltd, Application for a declaration recommendation in relation to the Port of Newcastle

		May 2015



		41. 

		Annexure A – Schedule of Pricing

		



		42. 

		Annexure B – Calculation of Impact of Price Increase

		



		43. 

		Annexure C – Plan of Channel

		



		44. 

		Annexure D – Letter from Dr Rob Yeates dated 6 May 2015

		



		45. 

		National Competition Council, Final Recommendation – Declaration of the shipping channel service at the Port of Newcastle

		2 November 2015



		46. 

		Australian Government, Australian Government response to the Productivity Commission and Competition Policy Review recommendations on the National Access Regime

		24 November 2015



		47. 

		Hon. Mathias Cormann MP, Acting Treasurer, Decision and Statement of Reasons Concerning Glencore Coal Pty Ltd's Application for Declaration of the shipping channel service at the Port of Newcastle

		8 January 2016



		48. 

		Port of Newcastle, Port Master Plan 2040

		2018



		49. 

		National Competition Council, Declaration of Services: A guide to declaration under Part IIIA of the Competition and Consumer Act 2010 (Cth)

		April 2018



		50. 

		Synergies Economic Consulting, Port of Newcastle – Assessment of revocation application by Port of Newcastle Operations Pty Limited

		8 August 2018



		51. 

		Australian Competition & Consumer Commission, Access dispute between Glencore Coal Assets Australia Pty Ltd and Port of Newcastle Operations Pty Limited

		18 September 2018



		52. 

		Australian Competition & Consumer Commission, Statement of Reasons: Access dispute between Glencore Coal Assets Australia Pty Ltd and Port of Newcastle Operations Pty Limited

		18 September 2018



		53. 

		Port of Newcastle, 2018 Trade Report

		April 2019



		54. 

		National Competition Council, Final Recommendation – Revocation of the declaration of the shipping channel service at the Port of Newcastle

		22 July 2019



		55. 

		Hon. Josh Frydenberg MP, Statement confirming the deeming of the National Competition Council Recommendation

		24 September 2019



		56. 

		New South Wales Government, Coal in NSW

		2020



		57. 

		Department of Foreign Affairs and Trade, State/Territory's Merchandise Exports and Imports 2009-2019

		2020



		58. 

		Department of Foreign Affairs and Trade, Trade and Investment at a Glance 2020

		2020



		59. 

		Queensland Competition Authority, Final Recommendation – Declaration reviews: Aurizon Network, Queensland Rail and DBCT

		March 2020



		60. 

		Queensland Competition Authority, Final Recommendation – Part B – Queensland Rail Declaration Review

		March 2020



		61. 

		Queensland Competition Authority, Final Recommendation – Part C – DBCT declaration review

		March 2020



		62. 

		Port of Newcastle, 2019 Trade Report

		April 2020



		63. 

		New South Wales Government, Strategic Statement on Coal Exploration and Mining in New South Wales

		June 2020



		64. 

		Extraordinary Queensland Government Gazette No. 31 for 1 June 2020, Volume 384 (pages 203-306)

		June 2020



		65. 

		Australian Competition & Consumer Commission, Determination: Application for authorisation AA1000473 lodged by New South Wales Minerals Council and mining companies

		27 August 2020



		66. 

		Productivity Commission, Resources Sector Regulation – Study Report

		November 2020















		546105-4-439-v0.10		- 2 -

		21-40741370









From: Philip.Arnold@CliffordChance.com <Philip.Arnold@CliffordChance.com> 
Sent: Monday, 17 May 2021 3:40 PM
To: Tom.Jarvis@jws.com.au; Lloyd, Bruce <blloyd@claytonutz.com>
Cc: Dave.Poddar@CliffordChance.com; Angel.Fu@CliffordChance.com;
Isabella.Ledden@CliffordChance.com; Richmond, Elizabeth <erichmond@claytonutz.com>;
Grahame, Scott <sgrahame@claytonutz.com>; Barber, Dylan <dbarber@claytonutz.com>; Fritz,
Damiano <dfritz@claytonutz.com>
Subject: ACT 1 of 2021: Application by New South Wales Minerals Council

External Email

Dear Bruce, Tom

I refer to Direction 11 of the Tribunal's Directions of 8 April 2021 and attach a draft index for the
Hearing Book listing all documents proposed to be relied upon at the hearing.

Regards
Philip

Philip Arnold
Senior Associate
Clifford Chance LLP
Level 16, No. 1 O'Connell Street
Sydney NSW 2000 Australia
Direct Dial: +61 2 8922 8503
Mobile: +61 422 947 403
Email: philip.arnold@cliffordchance.com

Pronouns / He, Him, His

This message and any attachment are confidential and may be privileged or otherwise
protected from disclosure. If you are not the intended recipient, please telephone or email
the sender and delete this message and any attachment from your system. If you are not the
intended recipient you must not copy this message or attachment or disclose the contents to
any other person. 

Liability limited by a scheme approved under Professional Standards Legislation. 

Clifford Chance as a global firm regularly shares client and/or matter-related data among
its different offices and support entities in strict compliance with internal control policies
and statutory requirements. Incoming and outgoing email communications may be
monitored by Clifford Chance, as permitted by applicable law and regulations. 

For further information about Clifford Chance please see our website at
http://www.cliffordchance.comor refer to any Clifford Chance office.

Switchboard: +61 2 8922 8000
Fax: +61 2 8922 8088
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To contact any other office
http://www.cliffordchance.com/about_us/find_people_and_offices.html

For details of how we process personal data, please see our updated privacy statement.

[CC]21-40735926[/CC]
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COMMONWEALTH OF AUSTRALIA 

Competition and Consumer Act 2010 (Cth) 

IN THE AUSTRALIAN COMPETITION TRIBUNAL 

File No: ACT 1 of 2021 

Re: Application for review lodged by New South Wales Minerals 
Council under subsection 44K(2) of the Competition and 
Consumer Act 2010 (Cth) of the decision of the designated 
Minister under subsection 44H(1) of the Competition and 
Consumer Act 2010 (Cth) 

Applicant: New South Wales Minerals Council 

ANNEXURE CERTIFICATE 
DP-15 

This is the Annexure marked “DP-15” referred to in the affidavit of Dave Poddar affirmed at 
Sydney in New South Wales on 7 June 2021.  

Before me: 

Signature of witness 

Michael John Gvozdenovic  

Solicitor of the Supreme Court of New South Wales
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From: Poddar, Dave (Antitrust-SYD)
To: Tom.Jarvis@jws.com.au
Cc: Fu, Angel (Antitrust-SYD); Tom.Jarvis@jws.com.au; Ledden, Isabella (Antitrust-SYD); Richmond, Elizabeth;

Grahame, Scott; Barber, Dylan; Fritz, Damiano; Lloyd, Bruce; Arnold, Philip (Antitrust-SYD)
Subject: RE: [EXT] RE: ACT 1 of 2021: Application by New South Wales Minerals Council
Date: Thursday, 20 May 2021 9:05:23 AM

Dear Tom
Could you please advise the NCC's position on this.
Regards

Dave Poddar
Partner
C L I F F O R D  C H A N C E 
Level 16, No. 1 O'Connell Street

Sydney NSW 2000 Australia

Direct: +61 2 8922 8033

Mobile: +61 422 800 415

Switchboard: +61 2 8922 8000
Fax: +61 2 8922 8088
email: dave.poddar@cliffordchance.com

This message and any attachment are confidential and may be privileged or otherwise protected from disclosure.
If you are not the intended recipient, please telephone or email the sender and delete this message and any
attachment from your system. 
If you are not the intended recipient you must not copy this message or attachment or disclose the contents to any
other person.
Liability limited by a scheme approved under Professional Standards Legislation.

From: Lloyd, Bruce <blloyd@claytonutz.com> 
Sent: Wednesday, 19 May 2021 6:39 PM
To: Arnold, Philip (Antitrust-SYD) <Philip.Arnold@CliffordChance.com>
Cc: Poddar, Dave (Antitrust-SYD) <Dave.Poddar@CliffordChance.com>; Fu, Angel (Antitrust-SYD)
<Angel.Fu@CliffordChance.com>; Tom.Jarvis@jws.com.au; Ledden, Isabella (Antitrust-SYD)
<Isabella.Ledden@CliffordChance.com>; Richmond, Elizabeth <erichmond@claytonutz.com>;
Grahame, Scott <sgrahame@claytonutz.com>; Barber, Dylan <dbarber@claytonutz.com>; Fritz,
Damiano <dfritz@claytonutz.com>
Subject: [EXT] RE: ACT 1 of 2021: Application by New South Wales Minerals Council

Dear Philip

We refer to your client's draft index to the Hearing Book in this proceeding, which lists the documents
proposed to be relied upon by NSWMC at the hearing. 

For the purpose of direction 12 made on 8 April 2021, we confirm that PNO does not propose to
include any additional documents to those listed in the draft index. 

However, PNO does not consent to the inclusion of the documents at tabs 9-55 of your client's draft
index, as reflected in the attached marked-up amendments. 

These documents are not before the Tribunal in this proceeding.  For the purposes of this review
proceeding, the only material to which the Tribunal is to have regard comprises:

1. information that the decision maker took into account in connection with the making of the
decision (s 44ZZOAAA(3)(c));

2. such information requested by the Tribunal as is "reasonable and appropriate" for the
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purposes of the review, by way of written notice to produce information (s 44ZZOAAA(5));
3. assistance given by the NCC at the request of the Tribunal (s 44K(6)); and
4. such information or reports provided by the NCC to the Tribunal in response to a written notice

(s 44K(6A)),

by virtue of s 44ZZOAA of the Competition and Consumer Act 2010. 

In the circumstances, the power of the Tribunal to receive the documents at tabs 9-55 of the draft
index can only be enlivened by way of a notice under ss 44ZZOAAA(5) or 44K(6A) on the application
of your client.  As far as we are aware, your client has not applied to the Tribunal to issue any such
notice. 

The inclusion of the material at tabs 9-55 is contrary to the conclusion of the High Court in The
Pilbara Infrastructure Pty Ltd v Australian Competition Tribunal (2012) 246 CLR 379 and the
observations of O'Bryan J at the case management hearing on 7 April 2021 (see T11.28-35, 13.20-
25, 13.35-40).

In the circumstances, we invite you to confirm that:

your client does not press the inclusion of the documents at tabs 9-55 of the draft index; or
alternatively, your client intends to apply to the Tribunal to issue a notice under ss
44ZZOAAA(5) or 44K(6A) to request those documents.  If so, please confirm when you will
serve our client with any such application.    

Regards

Bruce

Bruce Lloyd, Partner
Clayton Utz
Level 15, 1 Bligh Street, Sydney NSW 2000 Australia | D +612 9353 4219 | F +612 8220 6700 
blloyd@claytonutz.com | www.claytonutz.com

From: Philip.Arnold@CliffordChance.com <Philip.Arnold@CliffordChance.com> 
Sent: Monday, 17 May 2021 3:40 PM
To: Tom.Jarvis@jws.com.au; Lloyd, Bruce <blloyd@claytonutz.com>
Cc: Dave.Poddar@CliffordChance.com; Angel.Fu@CliffordChance.com;
Isabella.Ledden@CliffordChance.com; Richmond, Elizabeth <erichmond@claytonutz.com>;
Grahame, Scott <sgrahame@claytonutz.com>; Barber, Dylan <dbarber@claytonutz.com>; Fritz,
Damiano <dfritz@claytonutz.com>
Subject: ACT 1 of 2021: Application by New South Wales Minerals Council

External Email

Dear Bruce, Tom

I refer to Direction 11 of the Tribunal's Directions of 8 April 2021 and attach a draft index for the
Hearing Book listing all documents proposed to be relied upon at the hearing.

Regards
Philip
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Philip Arnold
Senior Associate
Clifford Chance LLP
Level 16, No. 1 O'Connell Street
Sydney NSW 2000 Australia
Direct Dial: +61 2 8922 8503
Mobile: +61 422 947 403
Email: philip.arnold@cliffordchance.com
 
Pronouns / He, Him, His

 

This message and any attachment are confidential and may be privileged or otherwise
protected from disclosure. If you are not the intended recipient, please telephone or email
the sender and delete this message and any attachment from your system. If you are not the
intended recipient you must not copy this message or attachment or disclose the contents to
any other person. 
  
Liability limited by a scheme approved under Professional Standards Legislation. 
  
Clifford Chance as a global firm regularly shares client and/or matter-related data among
its different offices and support entities in strict compliance with internal control policies
and statutory requirements. Incoming and outgoing email communications may be
monitored by Clifford Chance, as permitted by applicable law and regulations. 
  
For further information about Clifford Chance please see our website at
http://www.cliffordchance.comor refer to any Clifford Chance office.

Switchboard: +61 2 8922 8000
Fax: +61 2 8922 8088

To contact any other office
http://www.cliffordchance.com/about_us/find_people_and_offices.html

For details of how we process personal data, please see our updated privacy statement.

 

[CC]21-40735926[/CC]
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COMMONWEALTH OF AUSTRALIA 

Competition and Consumer Act 2010 (Cth) 

IN THE AUSTRALIAN COMPETITION TRIBUNAL 

File No: ACT 1 of 2021 

Re: Application for review lodged by New South Wales Minerals 
Council under subsection 44K(2) of the Competition and 
Consumer Act 2010 (Cth) of the decision of the designated 
Minister under subsection 44H(1) of the Competition and 
Consumer Act 2010 (Cth) 

Applicant: New South Wales Minerals Council 

ANNEXURE CERTIFICATE 
DP-16 

This is the Annexure marked “DP-16” referred to in the affidavit of Dave Poddar affirmed at 
Sydney in New South Wales on 7 June 2021.  

Before me: 

Signature of witness 

Michael John Gvozdenovic  

Solicitor of the Supreme Court of New South Wales
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From: Arnold, Philip (Antitrust-SYD)
To: Tom.Jarvis@jws.com.au
Cc: Poddar, Dave (Antitrust-SYD); Fu, Angel (Antitrust-SYD); Gvozdenovic, Michael (Antitrust-SYD); Wolfgang

Hellmann; Richmond, Elizabeth; Grahame, Scott; Barber, Dylan; Fritz, Damiano; Lloyd, Bruce
Subject: RE: [EXT] RE: ACT 1 of 2021: Application by New South Wales Minerals Council
Date: Tuesday, 25 May 2021 9:19:10 PM

Dear Tom
 
Further to Dave's email below, we would be grateful if the NCC would confirm whether it seeks
any additional documents to be included in the Hearing Book (having regard to the index we
circulated on 17 May 2021 and Direction 12 of the Tribunal's Directions of 8 April 2021).
 
Kind regards
Philip
 
Philip Arnold
Senior Associate
Clifford Chance LLP
Level 16, No. 1 O'Connell Street
Sydney NSW 2000 Australia
Direct Dial: +61 2 8922 8503
Mobile: +61 422 947 403
Email: philip.arnold@cliffordchance.com
 
Pronouns / He, Him, His
 

From: Poddar, Dave (Antitrust-SYD) <Dave.Poddar@CliffordChance.com> 
Sent: Thursday, 20 May 2021 9:05 AM
To: Tom.Jarvis@jws.com.au
Cc: Fu, Angel (Antitrust-SYD) <Angel.Fu@CliffordChance.com>; Tom.Jarvis@jws.com.au; Ledden,
Isabella (Antitrust-SYD) <Isabella.Ledden@CliffordChance.com>; Richmond, Elizabeth
<erichmond@claytonutz.com>; Grahame, Scott <sgrahame@claytonutz.com>; Barber, Dylan
<dbarber@claytonutz.com>; Fritz, Damiano <dfritz@claytonutz.com>; Lloyd, Bruce
<blloyd@claytonutz.com>; Arnold, Philip (Antitrust-SYD) <Philip.Arnold@CliffordChance.com>
Subject: RE: [EXT] RE: ACT 1 of 2021: Application by New South Wales Minerals Council
 
Dear Tom
Could you please advise the NCC's position on this.
Regards
 
Dave Poddar 
Partner
C L I F F O R D  C H A N C E  
Level 16, No. 1 O'Connell Street

Sydney NSW 2000 Australia 
Direct: +61 2 8922 8033  
Mobile: +61 422 800 415 
Switchboard: +61 2 8922 8000  
Fax: +61 2 8922 8088
email: dave.poddar@cliffordchance.com
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This message and any attachment are confidential and may be privileged or otherwise protected from disclosure.
If you are not the intended recipient, please telephone or email the sender and delete this message and any
attachment from your system. 
If you are not the intended recipient you must not copy this message or attachment or disclose the contents to any
other person.
Liability limited by a scheme approved under Professional Standards Legislation.

From: Lloyd, Bruce <blloyd@claytonutz.com> 
Sent: Wednesday, 19 May 2021 6:39 PM
To: Arnold, Philip (Antitrust-SYD) <Philip.Arnold@CliffordChance.com>
Cc: Poddar, Dave (Antitrust-SYD) <Dave.Poddar@CliffordChance.com>; Fu, Angel (Antitrust-SYD)
<Angel.Fu@CliffordChance.com>; Tom.Jarvis@jws.com.au; Ledden, Isabella (Antitrust-SYD)
<Isabella.Ledden@CliffordChance.com>; Richmond, Elizabeth <erichmond@claytonutz.com>;
Grahame, Scott <sgrahame@claytonutz.com>; Barber, Dylan <dbarber@claytonutz.com>; Fritz,
Damiano <dfritz@claytonutz.com>
Subject: [EXT] RE: ACT 1 of 2021: Application by New South Wales Minerals Council

Dear Philip

We refer to your client's draft index to the Hearing Book in this proceeding, which lists the documents
proposed to be relied upon by NSWMC at the hearing. 

For the purpose of direction 12 made on 8 April 2021, we confirm that PNO does not propose to
include any additional documents to those listed in the draft index. 

However, PNO does not consent to the inclusion of the documents at tabs 9-55 of your client's draft
index, as reflected in the attached marked-up amendments. 

These documents are not before the Tribunal in this proceeding.  For the purposes of this review
proceeding, the only material to which the Tribunal is to have regard comprises:

1. information that the decision maker took into account in connection with the making of the
decision (s 44ZZOAAA(3)(c));

2. such information requested by the Tribunal as is "reasonable and appropriate" for the
purposes of the review, by way of written notice to produce information (s 44ZZOAAA(5));

3. assistance given by the NCC at the request of the Tribunal (s 44K(6)); and
4. such information or reports provided by the NCC to the Tribunal in response to a written notice

(s 44K(6A)),

by virtue of s 44ZZOAA of the Competition and Consumer Act 2010. 

In the circumstances, the power of the Tribunal to receive the documents at tabs 9-55 of the draft
index can only be enlivened by way of a notice under ss 44ZZOAAA(5) or 44K(6A) on the application
of your client.  As far as we are aware, your client has not applied to the Tribunal to issue any such
notice. 

The inclusion of the material at tabs 9-55 is contrary to the conclusion of the High Court in The
Pilbara Infrastructure Pty Ltd v Australian Competition Tribunal (2012) 246 CLR 379 and the
observations of O'Bryan J at the case management hearing on 7 April 2021 (see T11.28-35, 13.20-
25, 13.35-40).

In the circumstances, we invite you to confirm that:

your client does not press the inclusion of the documents at tabs 9-55 of the draft index; or
alternatively, your client intends to apply to the Tribunal to issue a notice under ss
44ZZOAAA(5) or 44K(6A) to request those documents.  If so, please confirm when you will
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serve our client with any such application. 

Regards

Bruce

Bruce Lloyd, Partner
Clayton Utz
Level 15, 1 Bligh Street, Sydney NSW 2000 Australia | D +612 9353 4219 | F +612 8220 6700 
blloyd@claytonutz.com | www.claytonutz.com

From: Philip.Arnold@CliffordChance.com <Philip.Arnold@CliffordChance.com> 
Sent: Monday, 17 May 2021 3:40 PM
To: Tom.Jarvis@jws.com.au; Lloyd, Bruce <blloyd@claytonutz.com>
Cc: Dave.Poddar@CliffordChance.com; Angel.Fu@CliffordChance.com;
Isabella.Ledden@CliffordChance.com; Richmond, Elizabeth <erichmond@claytonutz.com>;
Grahame, Scott <sgrahame@claytonutz.com>; Barber, Dylan <dbarber@claytonutz.com>; Fritz,
Damiano <dfritz@claytonutz.com>
Subject: ACT 1 of 2021: Application by New South Wales Minerals Council

External Email

Dear Bruce, Tom

I refer to Direction 11 of the Tribunal's Directions of 8 April 2021 and attach a draft index for the
Hearing Book listing all documents proposed to be relied upon at the hearing.

Regards
Philip

Philip Arnold
Senior Associate
Clifford Chance LLP
Level 16, No. 1 O'Connell Street
Sydney NSW 2000 Australia
Direct Dial: +61 2 8922 8503
Mobile: +61 422 947 403
Email: philip.arnold@cliffordchance.com

Pronouns / He, Him, His

This message and any attachment are confidential and may be privileged or otherwise
protected from disclosure. If you are not the intended recipient, please telephone or email
the sender and delete this message and any attachment from your system. If you are not the
intended recipient you must not copy this message or attachment or disclose the contents to
any other person. 

Liability limited by a scheme approved under Professional Standards Legislation. 
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Clifford Chance as a global firm regularly shares client and/or matter-related data among
its different offices and support entities in strict compliance with internal control policies
and statutory requirements. Incoming and outgoing email communications may be
monitored by Clifford Chance, as permitted by applicable law and regulations. 

For further information about Clifford Chance please see our website at
http://www.cliffordchance.comor refer to any Clifford Chance office.

Switchboard: +61 2 8922 8000
Fax: +61 2 8922 8088

To contact any other office
http://www.cliffordchance.com/about_us/find_people_and_offices.html

For details of how we process personal data, please see our updated privacy statement.

[CC]21-40735926[/CC]
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COMMONWEALTH OF AUSTRALIA 

Competition and Consumer Act 2010 (Cth) 

IN THE AUSTRALIAN COMPETITION TRIBUNAL 

File No: ACT 1 of 2021 

Re: Application for review lodged by New South Wales Minerals 
Council under subsection 44K(2) of the Competition and 
Consumer Act 2010 (Cth) of the decision of the designated 
Minister under subsection 44H(1) of the Competition and 
Consumer Act 2010 (Cth) 

Applicant: New South Wales Minerals Council 

ANNEXURE CERTIFICATE 
DP-17 

This is the Annexure marked “DP-17” referred to in the affidavit of Dave Poddar affirmed at 
Sydney in New South Wales on 7 June 2021.  

Before me: 

Signature of witness 

Michael John Gvozdenovic  

Solicitor of the Supreme Court of New South Wales
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From: Fritz, Damiano
To: Poddar, Dave (Antitrust-SYD); Arnold, Philip (Antitrust-SYD); Fu, Angel (Antitrust-SYD); Gvozdenovic,

Michael (Antitrust-SYD)
Cc: Tom.Jarvis@jws.com.au; wolfgang.hellmann@jws.com.au; Lloyd, Bruce; Richmond, Elizabeth; Grahame,

Scott; Barber, Dylan
Subject: [EXT] ACT 1 of 2021: Hearing Book and NSWMC submissions [CU-Legal.FID3240377]
Date: Friday, 28 May 2021 3:40:29 PM

Dear Colleagues

ACT 1 of 2021: Application by NSW Minerals Council

We would be grateful if you could let us know when we might expect to receive the Hearing Book,
and your client's submissions, in the above proceeding? 

Regards

Damiano Fritz, Lawyer
Clayton Utz
Level 15, 1 Bligh Street, Sydney NSW 2000 Australia | D +612 9353 4881 | F +612 8220 6700 |
dfritz@claytonutz.com | www.claytonutz.com
Please consider the environment before printing this e-mail

[CC]21-40735926[/CC]
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COMMONWEALTH OF AUSTRALIA 

Competition and Consumer Act 2010 (Cth) 

IN THE AUSTRALIAN COMPETITION TRIBUNAL 

File No: ACT 1 of 2021 

Re: Application for review lodged by New South Wales Minerals 
Council under subsection 44K(2) of the Competition and 
Consumer Act 2010 (Cth) of the decision of the designated 
Minister under subsection 44H(1) of the Competition and 
Consumer Act 2010 (Cth) 

Applicant: New South Wales Minerals Council 

ANNEXURE CERTIFICATE 
DP-18 

This is the Annexure marked “DP-18” referred to in the affidavit of Dave Poddar affirmed at 
Sydney in New South Wales on 7 June 2021.  

Before me: 

Signature of witness 

Michael John Gvozdenovic  

Solicitor of the Supreme Court of New South Wales
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From: Arnold, Philip (Antitrust-SYD)
To: Lloyd, Bruce; Tom.Jarvis@jws.com.au
Cc: Poddar, Dave (Antitrust-SYD); Fu, Angel (Antitrust-SYD); Ledden, Isabella (Antitrust-SYD); Gvozdenovic,

Michael (Antitrust-SYD); Richmond, Elizabeth; Grahame, Scott; Barber, Dylan; Fritz, Damiano; Wolfgang
Hellmann

Subject: RE: [EXT] RE: ACT 1 of 2021: Application by New South Wales Minerals Council
Date: Sunday, 30 May 2021 12:18:42 PM

Dear Bruce, Tom
 
We refer to Mr Lloyd's email below and note that:

PNO does not seek to include any additional documents to those listed in the Draft Index
for the Hearing Book circulated by NSWMC on 17 May 2021; and
PNO does not consent to the inclusion in the Hearing Book of the documents listed at tabs
9-55 of the Draft Index, on the basis that PNO does not consider the documents to be
before the Tribunal in the proceeding.

 
Direction 11 of the Tribunal's Directions of 8 April 2021 provide for the inclusion of all
documents proposed to be relied upon at the hearing.  The Draft Index achieves that purpose
and is consistent with that direction.

NSWMC does not agree that the documents identified in the Draft Index are not before the
Tribunal in the proceeding.  With limited exception, the documents included in the Draft Index
are those identified at Appendix A to the NCC's Final Recommendation.  They plainly form part of
the Final Recommendation, which was taken into account by the Treasurer, and are before the
Tribunal pursuant to s 44ZZOAAA(3)(c).  In that regard, we note that the material before the
Tribunal in Re Application by Glencore Coal Pty Ltd (ACT 1 of 2016) was not limited in the unusual
way PNO now seeks.
 
In this context NSWMC intends to file a Hearing Book that is consistent with the Draft Index.
However, in light of the dispute raised by PNO, and without prejudice to NSWMC's position as
outlined above, NSWMC intends to file an application under s 44K(6) and/or s 44ZZOAAA(5) and
to seek a half-day hearing for the determination of that application. 
 
Please let us know if your respective clients consent to the below email to the Tribunal.
 
--------------------------------
Dear Ms Young, Associate
 
We attach by way of filing and service a Hearing Book in accordance with Direction 13 of the
Tribunal's Directions of 8 April 2021.
 
We note that:

NSWMC considers that the documents in the Hearing Book are properly before the
Tribunal.  With limited exception, they are identified at Appendix A to the NCC's Final
Recommendation and form part of the NCC's Final Recommendation, which was taken
into account by the Treasurer.  The approach taken by NSWMC is consistent with the
material that was before the Tribunal in Re Application by Glencore Coal Pty Ltd (ACT 1 of
2016).
PNO does not consent to the inclusion of the documents at tabs 9-55 of the Hearing
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Book.  PNO considers those documents are not before the Tribunal in this proceeding, and
that the inclusion of the material at tabs 9-55 is contrary to the conclusion of the High
Court in The Pilbara Infrastructure Pty Ltd v Australian Competition Tribunal (2012) 246
CLR 379 and the observations of O'Bryan J at the case management hearing on 7 April
2021 (see T11.28-35, 13.20-25, 13.35-40).
In light of the dispute raised by PNO, and in order to ensure the efficient disposition of
that dispute, NSWMC intends to file an application under s 44K(6) and/or s 44ZZOAAA(5)
and to seek a half-day hearing for the determination of that application.
The NCC has not indicated any view on this matter.

This email is sent with the consent of the parties and the NCC.

Kind regards
Philip

Philip Arnold
Senior Associate
Clifford Chance LLP
Level 16, No. 1 O'Connell Street
Sydney NSW 2000 Australia
Direct Dial: +61 2 8922 8503
Mobile: +61 422 947 403
Email: philip.arnold@cliffordchance.com

Pronouns / He, Him, His

From: Lloyd, Bruce <blloyd@claytonutz.com> 
Sent: Wednesday, 19 May 2021 6:39 PM
To: Arnold, Philip (Antitrust-SYD) <Philip.Arnold@CliffordChance.com>
Cc: Poddar, Dave (Antitrust-SYD) <Dave.Poddar@CliffordChance.com>; Fu, Angel (Antitrust-SYD)
<Angel.Fu@CliffordChance.com>; Tom.Jarvis@jws.com.au; Ledden, Isabella (Antitrust-SYD)
<Isabella.Ledden@CliffordChance.com>; Richmond, Elizabeth <erichmond@claytonutz.com>;
Grahame, Scott <sgrahame@claytonutz.com>; Barber, Dylan <dbarber@claytonutz.com>; Fritz,
Damiano <dfritz@claytonutz.com>
Subject: [EXT] RE: ACT 1 of 2021: Application by New South Wales Minerals Council

Dear Philip

We refer to your client's draft index to the Hearing Book in this proceeding, which lists the documents
proposed to be relied upon by NSWMC at the hearing. 

For the purpose of direction 12 made on 8 April 2021, we confirm that PNO does not propose to
include any additional documents to those listed in the draft index. 

However, PNO does not consent to the inclusion of the documents at tabs 9-55 of your client's draft
index, as reflected in the attached marked-up amendments. 

These documents are not before the Tribunal in this proceeding.  For the purposes of this review
proceeding, the only material to which the Tribunal is to have regard comprises:

1. information that the decision maker took into account in connection with the making of the
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decision (s 44ZZOAAA(3)(c));
2. such information requested by the Tribunal as is "reasonable and appropriate" for the

purposes of the review, by way of written notice to produce information (s 44ZZOAAA(5));
3. assistance given by the NCC at the request of the Tribunal (s 44K(6)); and
4. such information or reports provided by the NCC to the Tribunal in response to a written notice

(s 44K(6A)),
 
by virtue of s 44ZZOAA of the Competition and Consumer Act 2010. 
 
In the circumstances, the power of the Tribunal to receive the documents at tabs 9-55 of the draft
index can only be enlivened by way of a notice under ss 44ZZOAAA(5) or 44K(6A) on the application
of your client.  As far as we are aware, your client has not applied to the Tribunal to issue any such
notice. 
 
The inclusion of the material at tabs 9-55 is contrary to the conclusion of the High Court in The
Pilbara Infrastructure Pty Ltd v Australian Competition Tribunal (2012) 246 CLR 379 and the
observations of O'Bryan J at the case management hearing on 7 April 2021 (see T11.28-35, 13.20-
25, 13.35-40).
 
In the circumstances, we invite you to confirm that:
 

your client does not press the inclusion of the documents at tabs 9-55 of the draft index; or
alternatively, your client intends to apply to the Tribunal to issue a notice under ss
44ZZOAAA(5) or 44K(6A) to request those documents.  If so, please confirm when you will
serve our client with any such application.    

 
Regards
 
Bruce
 
 
Bruce Lloyd, Partner
Clayton Utz
Level 15, 1 Bligh Street, Sydney NSW 2000 Australia | D +612 9353 4219 | F +612 8220 6700 
blloyd@claytonutz.com | www.claytonutz.com
 

From: Philip.Arnold@CliffordChance.com <Philip.Arnold@CliffordChance.com> 
Sent: Monday, 17 May 2021 3:40 PM
To: Tom.Jarvis@jws.com.au; Lloyd, Bruce <blloyd@claytonutz.com>
Cc: Dave.Poddar@CliffordChance.com; Angel.Fu@CliffordChance.com;
Isabella.Ledden@CliffordChance.com; Richmond, Elizabeth <erichmond@claytonutz.com>;
Grahame, Scott <sgrahame@claytonutz.com>; Barber, Dylan <dbarber@claytonutz.com>; Fritz,
Damiano <dfritz@claytonutz.com>
Subject: ACT 1 of 2021: Application by New South Wales Minerals Council
 

External Email

 
Dear Bruce, Tom
 
I refer to Direction 11 of the Tribunal's Directions of 8 April 2021 and attach a draft index for the
Hearing Book listing all documents proposed to be relied upon at the hearing.
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Regards
Philip

Philip Arnold
Senior Associate
Clifford Chance LLP
Level 16, No. 1 O'Connell Street
Sydney NSW 2000 Australia
Direct Dial: +61 2 8922 8503
Mobile: +61 422 947 403
Email: philip.arnold@cliffordchance.com

Pronouns / He, Him, His

This message and any attachment are confidential and may be privileged or otherwise
protected from disclosure. If you are not the intended recipient, please telephone or email
the sender and delete this message and any attachment from your system. If you are not the
intended recipient you must not copy this message or attachment or disclose the contents to
any other person. 

Liability limited by a scheme approved under Professional Standards Legislation. 

Clifford Chance as a global firm regularly shares client and/or matter-related data among
its different offices and support entities in strict compliance with internal control policies
and statutory requirements. Incoming and outgoing email communications may be
monitored by Clifford Chance, as permitted by applicable law and regulations. 

For further information about Clifford Chance please see our website at
http://www.cliffordchance.comor refer to any Clifford Chance office.

Switchboard: +61 2 8922 8000
Fax: +61 2 8922 8088

To contact any other office
http://www.cliffordchance.com/about_us/find_people_and_offices.html

For details of how we process personal data, please see our updated privacy statement.

[CC]21-40735926[/CC]
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COMMONWEALTH OF AUSTRALIA 

Competition and Consumer Act 2010 (Cth) 

IN THE AUSTRALIAN COMPETITION TRIBUNAL 

File No: ACT 1 of 2021 

Re: Application for review lodged by New South Wales Minerals 
Council under subsection 44K(2) of the Competition and 
Consumer Act 2010 (Cth) of the decision of the designated 
Minister under subsection 44H(1) of the Competition and 
Consumer Act 2010 (Cth) 

Applicant: New South Wales Minerals Council 

ANNEXURE CERTIFICATE 
DP-19 

This is the Annexure marked “DP-19” referred to in the affidavit of Dave Poddar affirmed at 
Sydney in New South Wales on 7 June 2021.  

Before me: 

Signature of witness 

Michael John Gvozdenovic  

Solicitor of the Supreme Court of New South Wales
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From: Lloyd, Bruce
To: Arnold, Philip (Antitrust-SYD); Tom.Jarvis@jws.com.au
Cc: Poddar, Dave (Antitrust-SYD); Fu, Angel (Antitrust-SYD); Ledden, Isabella (Antitrust-SYD); Gvozdenovic,

Michael (Antitrust-SYD); Richmond, Elizabeth; Grahame, Scott; Barber, Dylan; Fritz, Damiano;
wolfgang.hellmann@jws.com.au

Subject: RE: [EXT] RE: ACT 1 of 2021: Application by New South Wales Minerals Council
Date: Monday, 31 May 2021 10:38:54 AM

Dear Philip and Tom
 
PON maintains its objection set out in our email of 19 May and does not agree with the rationale
being advanced by NSWMC.
 
PON does not object to the email to the Associate and suggests an additional point below shown in
yellow:
 

Dear Ms Young, Associate
 
We attach by way of filing and service a Hearing Book in accordance with Direction 13 of
the Tribunal's Directions of 8 April 2021.
 
We note that:

·         NSWMC considers that the documents in the Hearing Book are properly before
the Tribunal.  With limited exception, they are identified at Appendix A to the
NCC's Final Recommendation and form part of the NCC's Final Recommendation,
which was taken into account by the Treasurer.  The approach taken by NSWMC
is consistent with the material that was before the Tribunal in Re Application by
Glencore Coal Pty Ltd (ACT 1 of 2016).

·         PNO does not consent to the inclusion of the documents at tabs 9-55 of the
Hearing Book.  PNO considers those documents are not before the Tribunal in
this proceeding, and that the inclusion of the material at tabs 9-55 is contrary to
the conclusion of the High Court in The Pilbara Infrastructure Pty Ltd v Australian
Competition Tribunal (2012) 246 CLR 379 and the observations of O'Bryan J at
the case management hearing on 7 April 2021 (see T11.28-35, 13.20-25, 13.35-
40).

·         In light of the dispute raised by PNO, and in order to ensure the efficient
disposition of that dispute, NSWMC intends to file an application under s 44K(6)
and/or s 44ZZOAAA(5) and to seek a half-day hearing for the determination of
that application.

·         The NCC has not indicated any view on this matter.
·         The parties respectfully request the Tribunal to indicate some possible dates

and times (or any periods of availability) for a hearing so that the parties can
identify a date that is suitable to counsel.

 
This email is sent with the consent of the parties and the NCC.

 
 
Regards
 
Bruce
 
 
Bruce Lloyd, Partner
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Clayton Utz
Level 15, 1 Bligh Street, Sydney NSW 2000 Australia | D +612 9353 4219 | F +612 8220 6700 
blloyd@claytonutz.com | www.claytonutz.com

From: Philip.Arnold@CliffordChance.com <Philip.Arnold@CliffordChance.com> 
Sent: Sunday, 30 May 2021 12:19 PM
To: Lloyd, Bruce <blloyd@claytonutz.com>; Tom.Jarvis@jws.com.au
Cc: Dave.Poddar@CliffordChance.com; Angel.Fu@CliffordChance.com;
Isabella.Ledden@CliffordChance.com; Michael.Gvozdenovic@CliffordChance.com; Richmond,
Elizabeth <erichmond@claytonutz.com>; Grahame, Scott <sgrahame@claytonutz.com>; Barber,
Dylan <dbarber@claytonutz.com>; Fritz, Damiano <dfritz@claytonutz.com>;
wolfgang.hellmann@jws.com.au
Subject: RE: [EXT] RE: ACT 1 of 2021: Application by New South Wales Minerals Council

External Email

Dear Bruce, Tom

We refer to Mr Lloyd's email below and note that:
PNO does not seek to include any additional documents to those listed in the Draft Index
for the Hearing Book circulated by NSWMC on 17 May 2021; and
PNO does not consent to the inclusion in the Hearing Book of the documents listed at tabs
9-55 of the Draft Index, on the basis that PNO does not consider the documents to be
before the Tribunal in the proceeding.

Direction 11 of the Tribunal's Directions of 8 April 2021 provide for the inclusion of all
documents proposed to be relied upon at the hearing.  The Draft Index achieves that purpose
and is consistent with that direction.

NSWMC does not agree that the documents identified in the Draft Index are not before the
Tribunal in the proceeding.  With limited exception, the documents included in the Draft Index
are those identified at Appendix A to the NCC's Final Recommendation.  They plainly form part of
the Final Recommendation, which was taken into account by the Treasurer, and are before the
Tribunal pursuant to s 44ZZOAAA(3)(c).  In that regard, we note that the material before the
Tribunal in Re Application by Glencore Coal Pty Ltd (ACT 1 of 2016) was not limited in the unusual
way PNO now seeks.

In this context NSWMC intends to file a Hearing Book that is consistent with the Draft Index.
However, in light of the dispute raised by PNO, and without prejudice to NSWMC's position as
outlined above, NSWMC intends to file an application under s 44K(6) and/or s 44ZZOAAA(5) and
to seek a half-day hearing for the determination of that application. 

Please let us know if your respective clients consent to the below email to the Tribunal.
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--------------------------------
Dear Ms Young, Associate

We attach by way of filing and service a Hearing Book in accordance with Direction 13 of the
Tribunal's Directions of 8 April 2021.

We note that:
NSWMC considers that the documents in the Hearing Book are properly before the
Tribunal.  With limited exception, they are identified at Appendix A to the NCC's Final
Recommendation and form part of the NCC's Final Recommendation, which was taken
into account by the Treasurer.  The approach taken by NSWMC is consistent with the
material that was before the Tribunal in Re Application by Glencore Coal Pty Ltd (ACT 1 of
2016).
PNO does not consent to the inclusion of the documents at tabs 9-55 of the Hearing
Book.  PNO considers those documents are not before the Tribunal in this proceeding, and
that the inclusion of the material at tabs 9-55 is contrary to the conclusion of the High
Court in The Pilbara Infrastructure Pty Ltd v Australian Competition Tribunal (2012) 246
CLR 379 and the observations of O'Bryan J at the case management hearing on 7 April
2021 (see T11.28-35, 13.20-25, 13.35-40).
In light of the dispute raised by PNO, and in order to ensure the efficient disposition of
that dispute, NSWMC intends to file an application under s 44K(6) and/or s 44ZZOAAA(5)
and to seek a half-day hearing for the determination of that application.
The NCC has not indicated any view on this matter.

This email is sent with the consent of the parties and the NCC.

Kind regards
Philip

Philip Arnold
Senior Associate
Clifford Chance LLP
Level 16, No. 1 O'Connell Street
Sydney NSW 2000 Australia
Direct Dial: +61 2 8922 8503
Mobile: +61 422 947 403
Email: philip.arnold@cliffordchance.com

Pronouns / He, Him, His

From: Lloyd, Bruce <blloyd@claytonutz.com> 
Sent: Wednesday, 19 May 2021 6:39 PM
To: Arnold, Philip (Antitrust-SYD) <Philip.Arnold@CliffordChance.com>
Cc: Poddar, Dave (Antitrust-SYD) <Dave.Poddar@CliffordChance.com>; Fu, Angel (Antitrust-SYD)
<Angel.Fu@CliffordChance.com>; Tom.Jarvis@jws.com.au; Ledden, Isabella (Antitrust-SYD)
<Isabella.Ledden@CliffordChance.com>; Richmond, Elizabeth <erichmond@claytonutz.com>;
Grahame, Scott <sgrahame@claytonutz.com>; Barber, Dylan <dbarber@claytonutz.com>; Fritz,
Damiano <dfritz@claytonutz.com>
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Subject: [EXT] RE: ACT 1 of 2021: Application by New South Wales Minerals Council

Dear Philip

We refer to your client's draft index to the Hearing Book in this proceeding, which lists the documents
proposed to be relied upon by NSWMC at the hearing. 

For the purpose of direction 12 made on 8 April 2021, we confirm that PNO does not propose to
include any additional documents to those listed in the draft index. 

However, PNO does not consent to the inclusion of the documents at tabs 9-55 of your client's draft
index, as reflected in the attached marked-up amendments. 

These documents are not before the Tribunal in this proceeding.  For the purposes of this review
proceeding, the only material to which the Tribunal is to have regard comprises:

1. information that the decision maker took into account in connection with the making of the
decision (s 44ZZOAAA(3)(c));

2. such information requested by the Tribunal as is "reasonable and appropriate" for the
purposes of the review, by way of written notice to produce information (s 44ZZOAAA(5));

3. assistance given by the NCC at the request of the Tribunal (s 44K(6)); and
4. such information or reports provided by the NCC to the Tribunal in response to a written notice

(s 44K(6A)),

by virtue of s 44ZZOAA of the Competition and Consumer Act 2010. 

In the circumstances, the power of the Tribunal to receive the documents at tabs 9-55 of the draft
index can only be enlivened by way of a notice under ss 44ZZOAAA(5) or 44K(6A) on the application
of your client.  As far as we are aware, your client has not applied to the Tribunal to issue any such
notice. 

The inclusion of the material at tabs 9-55 is contrary to the conclusion of the High Court in The
Pilbara Infrastructure Pty Ltd v Australian Competition Tribunal (2012) 246 CLR 379 and the
observations of O'Bryan J at the case management hearing on 7 April 2021 (see T11.28-35, 13.20-
25, 13.35-40).

In the circumstances, we invite you to confirm that:

your client does not press the inclusion of the documents at tabs 9-55 of the draft index; or
alternatively, your client intends to apply to the Tribunal to issue a notice under ss
44ZZOAAA(5) or 44K(6A) to request those documents.  If so, please confirm when you will
serve our client with any such application.    

Regards

Bruce

Bruce Lloyd, Partner
Clayton Utz
Level 15, 1 Bligh Street, Sydney NSW 2000 Australia | D +612 9353 4219 | F +612 8220 6700 
blloyd@claytonutz.com | www.claytonutz.com

From: Philip.Arnold@CliffordChance.com <Philip.Arnold@CliffordChance.com> 
Sent: Monday, 17 May 2021 3:40 PM
To: Tom.Jarvis@jws.com.au; Lloyd, Bruce <blloyd@claytonutz.com>
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Cc: Dave.Poddar@CliffordChance.com; Angel.Fu@CliffordChance.com;
Isabella.Ledden@CliffordChance.com; Richmond, Elizabeth <erichmond@claytonutz.com>;
Grahame, Scott <sgrahame@claytonutz.com>; Barber, Dylan <dbarber@claytonutz.com>; Fritz,
Damiano <dfritz@claytonutz.com>
Subject: ACT 1 of 2021: Application by New South Wales Minerals Council

External Email

Dear Bruce, Tom

I refer to Direction 11 of the Tribunal's Directions of 8 April 2021 and attach a draft index for the
Hearing Book listing all documents proposed to be relied upon at the hearing.

Regards
Philip

Philip Arnold
Senior Associate
Clifford Chance LLP
Level 16, No. 1 O'Connell Street
Sydney NSW 2000 Australia
Direct Dial: +61 2 8922 8503
Mobile: +61 422 947 403
Email: philip.arnold@cliffordchance.com

Pronouns / He, Him, His

This message and any attachment are confidential and may be privileged or otherwise
protected from disclosure. If you are not the intended recipient, please telephone or email
the sender and delete this message and any attachment from your system. If you are not the
intended recipient you must not copy this message or attachment or disclose the contents to
any other person. 

Liability limited by a scheme approved under Professional Standards Legislation. 

Clifford Chance as a global firm regularly shares client and/or matter-related data among
its different offices and support entities in strict compliance with internal control policies
and statutory requirements. Incoming and outgoing email communications may be
monitored by Clifford Chance, as permitted by applicable law and regulations. 

For further information about Clifford Chance please see our website at
http://www.cliffordchance.comor refer to any Clifford Chance office.

Switchboard: +61 2 8922 8000
Fax: +61 2 8922 8088

To contact any other office
http://www.cliffordchance.com/about_us/find_people_and_offices.html
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For details of how we process personal data, please see our updated privacy statement.

[CC]21-40735926[/CC]
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COMMONWEALTH OF AUSTRALIA 

Competition and Consumer Act 2010 (Cth) 

IN THE AUSTRALIAN COMPETITION TRIBUNAL 

File No: ACT 1 of 2021 

Re: Application for review lodged by New South Wales Minerals 
Council under subsection 44K(2) of the Competition and 
Consumer Act 2010 (Cth) of the decision of the designated 
Minister under subsection 44H(1) of the Competition and 
Consumer Act 2010 (Cth) 

Applicant: New South Wales Minerals Council 

ANNEXURE CERTIFICATE 
DP-20 

This is the Annexure marked “DP-20” referred to in the affidavit of Dave Poddar affirmed at 
Sydney in New South Wales on 7 June 2021.  

Before me: 

Signature of witness 

Michael John Gvozdenovic  

Solicitor of the Supreme Court of New South Wales
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From: Arnold, Philip (Antitrust-SYD)
To: Lloyd, Bruce; Tom.Jarvis@jws.com.au
Cc: Poddar, Dave (Antitrust-SYD); Fu, Angel (Antitrust-SYD); Ledden, Isabella (Antitrust-SYD); Gvozdenovic,

Michael (Antitrust-SYD); Richmond, Elizabeth; Grahame, Scott; Barber, Dylan; Fritz, Damiano;
wolfgang.hellmann@jws.com.au

Subject: RE: [EXT] RE: ACT 1 of 2021: Application by New South Wales Minerals Council
Date: Monday, 31 May 2021 11:40:41 AM

Dear Bruce

We are content with your sugested amendment in highlight yellow below.

Tom – can you please let me know your client's position in respect of the Hearing Book and the
email below.

Regards
Philip

Philip Arnold
Senior Associate
Clifford Chance LLP
Level 16, No. 1 O'Connell Street
Sydney NSW 2000 Australia
Direct Dial: +61 2 8922 8503
Mobile: +61 422 947 403
Email: philip.arnold@cliffordchance.com

Pronouns / He, Him, His

From: Lloyd, Bruce <blloyd@claytonutz.com> 
Sent: Monday, 31 May 2021 10:39 AM
To: Arnold, Philip (Antitrust-SYD) <Philip.Arnold@CliffordChance.com>; Tom.Jarvis@jws.com.au
Cc: Poddar, Dave (Antitrust-SYD) <Dave.Poddar@CliffordChance.com>; Fu, Angel (Antitrust-SYD)
<Angel.Fu@CliffordChance.com>; Ledden, Isabella (Antitrust-SYD)
<Isabella.Ledden@CliffordChance.com>; Gvozdenovic, Michael (Antitrust-SYD)
<Michael.Gvozdenovic@CliffordChance.com>; Richmond, Elizabeth
<erichmond@claytonutz.com>; Grahame, Scott <sgrahame@claytonutz.com>; Barber, Dylan
<dbarber@claytonutz.com>; Fritz, Damiano <dfritz@claytonutz.com>;
wolfgang.hellmann@jws.com.au
Subject: RE: [EXT] RE: ACT 1 of 2021: Application by New South Wales Minerals Council

Dear Philip and Tom

PON maintains its objection set out in our email of 19 May and does not agree with the rationale
being advanced by NSWMC.

PON does not object to the email to the Associate and suggests an additional point below shown in
yellow:

Dear Ms Young, Associate

We attach by way of filing and service a Hearing Book in accordance with Direction 13 of
the Tribunal's Directions of 8 April 2021.
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We note that:

·         NSWMC considers that the documents in the Hearing Book are properly before
the Tribunal.  With limited exception, they are identified at Appendix A to the
NCC's Final Recommendation and form part of the NCC's Final Recommendation,
which was taken into account by the Treasurer.  The approach taken by NSWMC
is consistent with the material that was before the Tribunal in Re Application by
Glencore Coal Pty Ltd (ACT 1 of 2016).

·         PNO does not consent to the inclusion of the documents at tabs 9-55 of the
Hearing Book.  PNO considers those documents are not before the Tribunal in
this proceeding, and that the inclusion of the material at tabs 9-55 is contrary to
the conclusion of the High Court in The Pilbara Infrastructure Pty Ltd v Australian
Competition Tribunal (2012) 246 CLR 379 and the observations of O'Bryan J at
the case management hearing on 7 April 2021 (see T11.28-35, 13.20-25, 13.35-
40).

·         In light of the dispute raised by PNO, and in order to ensure the efficient
disposition of that dispute, NSWMC intends to file an application under s 44K(6)
and/or s 44ZZOAAA(5) and to seek a half-day hearing for the determination of
that application.

·         The NCC has not indicated any view on this matter.
·         The parties respectfully request the Tribunal to indicate some possible dates

and times (or any periods of availability) for a hearing so that the parties can
identify a date that is suitable to counsel.

 
This email is sent with the consent of the parties and the NCC.

 
 
Regards
 
Bruce
 
 
Bruce Lloyd, Partner
Clayton Utz
Level 15, 1 Bligh Street, Sydney NSW 2000 Australia | D +612 9353 4219 | F +612 8220 6700 
blloyd@claytonutz.com | www.claytonutz.com

 
 
 
 
 

From: Philip.Arnold@CliffordChance.com <Philip.Arnold@CliffordChance.com> 
Sent: Sunday, 30 May 2021 12:19 PM
To: Lloyd, Bruce <blloyd@claytonutz.com>; Tom.Jarvis@jws.com.au
Cc: Dave.Poddar@CliffordChance.com; Angel.Fu@CliffordChance.com;
Isabella.Ledden@CliffordChance.com; Michael.Gvozdenovic@CliffordChance.com; Richmond,
Elizabeth <erichmond@claytonutz.com>; Grahame, Scott <sgrahame@claytonutz.com>; Barber,
Dylan <dbarber@claytonutz.com>; Fritz, Damiano <dfritz@claytonutz.com>;
wolfgang.hellmann@jws.com.au
Subject: RE: [EXT] RE: ACT 1 of 2021: Application by New South Wales Minerals Council

80

mailto:blloyd@claytonutz.com
http://www.claytonutz.com/


External Email

Dear Bruce, Tom

We refer to Mr Lloyd's email below and note that:
PNO does not seek to include any additional documents to those listed in the Draft Index
for the Hearing Book circulated by NSWMC on 17 May 2021; and
PNO does not consent to the inclusion in the Hearing Book of the documents listed at tabs
9-55 of the Draft Index, on the basis that PNO does not consider the documents to be
before the Tribunal in the proceeding.

Direction 11 of the Tribunal's Directions of 8 April 2021 provide for the inclusion of all
documents proposed to be relied upon at the hearing.  The Draft Index achieves that purpose
and is consistent with that direction.

NSWMC does not agree that the documents identified in the Draft Index are not before the
Tribunal in the proceeding.  With limited exception, the documents included in the Draft Index
are those identified at Appendix A to the NCC's Final Recommendation.  They plainly form part of
the Final Recommendation, which was taken into account by the Treasurer, and are before the
Tribunal pursuant to s 44ZZOAAA(3)(c).  In that regard, we note that the material before the
Tribunal in Re Application by Glencore Coal Pty Ltd (ACT 1 of 2016) was not limited in the unusual
way PNO now seeks.

In this context NSWMC intends to file a Hearing Book that is consistent with the Draft Index.
However, in light of the dispute raised by PNO, and without prejudice to NSWMC's position as
outlined above, NSWMC intends to file an application under s 44K(6) and/or s 44ZZOAAA(5) and
to seek a half-day hearing for the determination of that application. 

Please let us know if your respective clients consent to the below email to the Tribunal.

--------------------------------
Dear Ms Young, Associate

We attach by way of filing and service a Hearing Book in accordance with Direction 13 of the
Tribunal's Directions of 8 April 2021.

We note that:
NSWMC considers that the documents in the Hearing Book are properly before the
Tribunal.  With limited exception, they are identified at Appendix A to the NCC's Final
Recommendation and form part of the NCC's Final Recommendation, which was taken
into account by the Treasurer.  The approach taken by NSWMC is consistent with the
material that was before the Tribunal in Re Application by Glencore Coal Pty Ltd (ACT 1 of
2016).
PNO does not consent to the inclusion of the documents at tabs 9-55 of the Hearing
Book.  PNO considers those documents are not before the Tribunal in this proceeding, and
that the inclusion of the material at tabs 9-55 is contrary to the conclusion of the High
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Court in The Pilbara Infrastructure Pty Ltd v Australian Competition Tribunal (2012) 246
CLR 379 and the observations of O'Bryan J at the case management hearing on 7 April
2021 (see T11.28-35, 13.20-25, 13.35-40).
In light of the dispute raised by PNO, and in order to ensure the efficient disposition of
that dispute, NSWMC intends to file an application under s 44K(6) and/or s 44ZZOAAA(5)
and to seek a half-day hearing for the determination of that application.
The NCC has not indicated any view on this matter.

This email is sent with the consent of the parties and the NCC.

Kind regards
Philip

Philip Arnold
Senior Associate
Clifford Chance LLP
Level 16, No. 1 O'Connell Street
Sydney NSW 2000 Australia
Direct Dial: +61 2 8922 8503
Mobile: +61 422 947 403
Email: philip.arnold@cliffordchance.com

Pronouns / He, Him, His

From: Lloyd, Bruce <blloyd@claytonutz.com> 
Sent: Wednesday, 19 May 2021 6:39 PM
To: Arnold, Philip (Antitrust-SYD) <Philip.Arnold@CliffordChance.com>
Cc: Poddar, Dave (Antitrust-SYD) <Dave.Poddar@CliffordChance.com>; Fu, Angel (Antitrust-SYD)
<Angel.Fu@CliffordChance.com>; Tom.Jarvis@jws.com.au; Ledden, Isabella (Antitrust-SYD)
<Isabella.Ledden@CliffordChance.com>; Richmond, Elizabeth <erichmond@claytonutz.com>;
Grahame, Scott <sgrahame@claytonutz.com>; Barber, Dylan <dbarber@claytonutz.com>; Fritz,
Damiano <dfritz@claytonutz.com>
Subject: [EXT] RE: ACT 1 of 2021: Application by New South Wales Minerals Council

Dear Philip

We refer to your client's draft index to the Hearing Book in this proceeding, which lists the documents
proposed to be relied upon by NSWMC at the hearing. 

For the purpose of direction 12 made on 8 April 2021, we confirm that PNO does not propose to
include any additional documents to those listed in the draft index. 

However, PNO does not consent to the inclusion of the documents at tabs 9-55 of your client's draft
index, as reflected in the attached marked-up amendments. 

These documents are not before the Tribunal in this proceeding.  For the purposes of this review
proceeding, the only material to which the Tribunal is to have regard comprises:

1. information that the decision maker took into account in connection with the making of the
decision (s 44ZZOAAA(3)(c));

2. such information requested by the Tribunal as is "reasonable and appropriate" for the
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purposes of the review, by way of written notice to produce information (s 44ZZOAAA(5));
3. assistance given by the NCC at the request of the Tribunal (s 44K(6)); and
4. such information or reports provided by the NCC to the Tribunal in response to a written notice

(s 44K(6A)),
 
by virtue of s 44ZZOAA of the Competition and Consumer Act 2010. 
 
In the circumstances, the power of the Tribunal to receive the documents at tabs 9-55 of the draft
index can only be enlivened by way of a notice under ss 44ZZOAAA(5) or 44K(6A) on the application
of your client.  As far as we are aware, your client has not applied to the Tribunal to issue any such
notice. 
 
The inclusion of the material at tabs 9-55 is contrary to the conclusion of the High Court in The
Pilbara Infrastructure Pty Ltd v Australian Competition Tribunal (2012) 246 CLR 379 and the
observations of O'Bryan J at the case management hearing on 7 April 2021 (see T11.28-35, 13.20-
25, 13.35-40).
 
In the circumstances, we invite you to confirm that:
 

your client does not press the inclusion of the documents at tabs 9-55 of the draft index; or
alternatively, your client intends to apply to the Tribunal to issue a notice under ss
44ZZOAAA(5) or 44K(6A) to request those documents.  If so, please confirm when you will
serve our client with any such application.    

 
Regards
 
Bruce
 
 
Bruce Lloyd, Partner
Clayton Utz
Level 15, 1 Bligh Street, Sydney NSW 2000 Australia | D +612 9353 4219 | F +612 8220 6700 
blloyd@claytonutz.com | www.claytonutz.com
 

From: Philip.Arnold@CliffordChance.com <Philip.Arnold@CliffordChance.com> 
Sent: Monday, 17 May 2021 3:40 PM
To: Tom.Jarvis@jws.com.au; Lloyd, Bruce <blloyd@claytonutz.com>
Cc: Dave.Poddar@CliffordChance.com; Angel.Fu@CliffordChance.com;
Isabella.Ledden@CliffordChance.com; Richmond, Elizabeth <erichmond@claytonutz.com>;
Grahame, Scott <sgrahame@claytonutz.com>; Barber, Dylan <dbarber@claytonutz.com>; Fritz,
Damiano <dfritz@claytonutz.com>
Subject: ACT 1 of 2021: Application by New South Wales Minerals Council
 

External Email

 
Dear Bruce, Tom
 
I refer to Direction 11 of the Tribunal's Directions of 8 April 2021 and attach a draft index for the
Hearing Book listing all documents proposed to be relied upon at the hearing.
 
Regards
Philip
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Philip Arnold
Senior Associate
Clifford Chance LLP
Level 16, No. 1 O'Connell Street
Sydney NSW 2000 Australia
Direct Dial: +61 2 8922 8503
Mobile: +61 422 947 403
Email: philip.arnold@cliffordchance.com

Pronouns / He, Him, His

This message and any attachment are confidential and may be privileged or otherwise
protected from disclosure. If you are not the intended recipient, please telephone or email
the sender and delete this message and any attachment from your system. If you are not the
intended recipient you must not copy this message or attachment or disclose the contents to
any other person. 

Liability limited by a scheme approved under Professional Standards Legislation. 

Clifford Chance as a global firm regularly shares client and/or matter-related data among
its different offices and support entities in strict compliance with internal control policies
and statutory requirements. Incoming and outgoing email communications may be
monitored by Clifford Chance, as permitted by applicable law and regulations. 

For further information about Clifford Chance please see our website at
http://www.cliffordchance.comor refer to any Clifford Chance office.

Switchboard: +61 2 8922 8000
Fax: +61 2 8922 8088

To contact any other office
http://www.cliffordchance.com/about_us/find_people_and_offices.html

For details of how we process personal data, please see our updated privacy statement.

[CC]21-40735926[/CC]
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COMMONWEALTH OF AUSTRALIA 

Competition and Consumer Act 2010 (Cth) 

IN THE AUSTRALIAN COMPETITION TRIBUNAL 

File No: ACT 1 of 2021 

Re: Application for review lodged by New South Wales Minerals 
Council under subsection 44K(2) of the Competition and 
Consumer Act 2010 (Cth) of the decision of the designated 
Minister under subsection 44H(1) of the Competition and 
Consumer Act 2010 (Cth) 

Applicant: New South Wales Minerals Council 

ANNEXURE CERTIFICATE 
DP-21 

This is the Annexure marked “DP-21” referred to in the affidavit of Dave Poddar affirmed at 
Sydney in New South Wales on 7 June 2021.  

Before me: 

Signature of witness 

Michael John Gvozdenovic  

Solicitor of the Supreme Court of New South Wales
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From: Arnold, Philip (Antitrust-SYD)
To: Fritz, Damiano
Cc: Tom.Jarvis@jws.com.au; wolfgang.hellmann@jws.com.au; Lloyd, Bruce; Richmond, Elizabeth; Grahame,

Scott; Barber, Dylan; Ledden, Isabella (Antitrust-SYD); Gvozdenovic, Michael (Antitrust-SYD); Fu, Angel
(Antitrust-SYD); Poddar, Dave (Antitrust-SYD)

Subject: RE: [EXT] ACT 1 of 2021: Hearing Book and NSWMC submissions [CU-Legal.FID3240377]
Date: Monday, 31 May 2021 6:37:01 PM

Dear Damiano

Hearing book
We await the NCC's confirmation of its position prior to filing the Hearing Book.

We note that we have not been provided with the confidential version of PNO's submissions to
the NCC dated 26 August 2020 (Tab 14 of the Draft Index), 7 September 2020 (Tab 21), and 25
November 2020 (Tab 28). We would be grateful if you would provide a copy of these if you
would like them to be included in the Hearing Book.

Submissions
We expect to be in a position to file and serve no later than tomorrow.

Kind regards
Philip

Philip Arnold
Senior Associate
Clifford Chance LLP
Level 16, No. 1 O'Connell Street
Sydney NSW 2000 Australia
Direct Dial: +61 2 8922 8503
Mobile: +61 422 947 403
Email: philip.arnold@cliffordchance.com

Pronouns / He, Him, His

From: Fritz, Damiano <dfritz@claytonutz.com> 
Sent: Friday, 28 May 2021 3:40 PM
To: Poddar, Dave (Antitrust-SYD) <Dave.Poddar@CliffordChance.com>; Arnold, Philip (Antitrust-
SYD) <Philip.Arnold@CliffordChance.com>; Fu, Angel (Antitrust-SYD)
<Angel.Fu@CliffordChance.com>; Gvozdenovic, Michael (Antitrust-SYD)
<Michael.Gvozdenovic@CliffordChance.com>
Cc: Tom.Jarvis@jws.com.au; wolfgang.hellmann@jws.com.au; Lloyd, Bruce
<blloyd@claytonutz.com>; Richmond, Elizabeth <erichmond@claytonutz.com>; Grahame, Scott
<sgrahame@claytonutz.com>; Barber, Dylan <dbarber@claytonutz.com>
Subject: [EXT] ACT 1 of 2021: Hearing Book and NSWMC submissions [CU-Legal.FID3240377]

Dear Colleagues

ACT 1 of 2021: Application by NSW Minerals Council

We would be grateful if you could let us know when we might expect to receive the Hearing Book,
and your client's submissions, in the above proceeding? 
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Regards

Damiano Fritz, Lawyer
Clayton Utz
Level 15, 1 Bligh Street, Sydney NSW 2000 Australia | D +612 9353 4881 | F +612 8220 6700 |
dfritz@claytonutz.com | www.claytonutz.com
Please consider the environment before printing this e-mail

[CC]21-40735926[/CC]
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COMMONWEALTH OF AUSTRALIA 

Competition and Consumer Act 2010 (Cth) 

IN THE AUSTRALIAN COMPETITION TRIBUNAL 

File No: ACT 1 of 2021 

Re: Application for review lodged by New South Wales Minerals 
Council under subsection 44K(2) of the Competition and 
Consumer Act 2010 (Cth) of the decision of the designated 
Minister under subsection 44H(1) of the Competition and 
Consumer Act 2010 (Cth) 

Applicant: New South Wales Minerals Council 

ANNEXURE CERTIFICATE 
DP-22 

This is the Annexure marked “DP-22” referred to in the affidavit of Dave Poddar affirmed at 
Sydney in New South Wales on 7 June 2021.  

Before me: 

Signature of witness 

Michael John Gvozdenovic  

Solicitor of the Supreme Court of New South Wales
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From: Tom Jarvis
To: Arnold, Philip (Antitrust-SYD); blloyd@claytonutz.com
Cc: Poddar, Dave (Antitrust-SYD); Fu, Angel (Antitrust-SYD); Ledden, Isabella (Antitrust-SYD); Gvozdenovic,

Michael (Antitrust-SYD); erichmond@claytonutz.com; sgrahame@claytonutz.com; dbarber@claytonutz.com;
dfritz@claytonutz.com; Wolfgang Hellmann

Subject: RE: [EXT] ACT 1 of 2021: Application by New South Wales Minerals Council [JWS-DOCUMENTS.FID516820]
Date: Monday, 31 May 2021 7:58:11 PM

Dear all
 
Apologies for being slow to respond.  Our new lockdown has created all sorts of logistical challenges
for me today.  I expect to be in a position to at least respond in relation to your proposed email in the
morning.
 
Regards
 
 
Tom Jarvis
Partner | Johnson Winter & Slattery

D +61 3 8611 1336
M +61 414 811 601
E tom.jarvis@jws.com.au

Website | LinkedIn

DISPUTE RESOLUTION TEAM OF THE YEAR
LAWYERS WEEKLY AUSTRALIAN LAW AWARDS

ALTERNATIVE DISPUTE RESOLUTION PRACTICE OF THE YEAR
BEST LAWYERS AUSTRALIA
 
IMPORTANT NOTICE
This email and any attachments are confidential material and may be subject to legal or other professional privilege. If you are not
the intended recipient, please tell us immediately by return email and delete it. Confidentiality and privilege are not waived and you
must not disclose or use any of the material. Unauthorised access, use or reproduction in any form by any person other than the
intended recipient is prohibited. We do not warrant that this email or any files transmitted with it are free of viruses or any other
electronic defect. Liability limited by a scheme approved under Professional Standards Legislation.

~~*~~

From: Philip.Arnold@CliffordChance.com <Philip.Arnold@CliffordChance.com> 
Sent: Monday, 31 May 2021 11:41 AM
To: blloyd@claytonutz.com; Tom Jarvis <Tom.Jarvis@jws.com.au>
Cc: Dave.Poddar@CliffordChance.com; Angel.Fu@CliffordChance.com;
Isabella.Ledden@CliffordChance.com; Michael.Gvozdenovic@CliffordChance.com;
erichmond@claytonutz.com; sgrahame@claytonutz.com; dbarber@claytonutz.com;
dfritz@claytonutz.com; Wolfgang Hellmann <wolfgang.hellmann@jws.com.au>
Subject: RE: [EXT] RE: ACT 1 of 2021: Application by New South Wales Minerals Council
 
Dear Bruce
 
We are content with your sugested amendment in highlight yellow below.
 
Tom – can you please let me know your client's position in respect of the Hearing Book and the
email below.
 
Regards
Philip
 
Philip Arnold
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Senior Associate
Clifford Chance LLP
Level 16, No. 1 O'Connell Street
Sydney NSW 2000 Australia
Direct Dial: +61 2 8922 8503
Mobile: +61 422 947 403
Email: philip.arnold@cliffordchance.com

Pronouns / He, Him, His

From: Lloyd, Bruce <blloyd@claytonutz.com> 
Sent: Monday, 31 May 2021 10:39 AM
To: Arnold, Philip (Antitrust-SYD) <Philip.Arnold@CliffordChance.com>; Tom.Jarvis@jws.com.au
Cc: Poddar, Dave (Antitrust-SYD) <Dave.Poddar@CliffordChance.com>; Fu, Angel (Antitrust-SYD)
<Angel.Fu@CliffordChance.com>; Ledden, Isabella (Antitrust-SYD)
<Isabella.Ledden@CliffordChance.com>; Gvozdenovic, Michael (Antitrust-SYD)
<Michael.Gvozdenovic@CliffordChance.com>; Richmond, Elizabeth
<erichmond@claytonutz.com>; Grahame, Scott <sgrahame@claytonutz.com>; Barber, Dylan
<dbarber@claytonutz.com>; Fritz, Damiano <dfritz@claytonutz.com>;
wolfgang.hellmann@jws.com.au
Subject: RE: [EXT] RE: ACT 1 of 2021: Application by New South Wales Minerals Council

Dear Philip and Tom

PON maintains its objection set out in our email of 19 May and does not agree with the rationale
being advanced by NSWMC.

PON does not object to the email to the Associate and suggests an additional point below shown in
yellow:

Dear Ms Young, Associate

We attach by way of filing and service a Hearing Book in accordance with Direction 13 of
the Tribunal's Directions of 8 April 2021.

We note that:
· NSWMC considers that the documents in the Hearing Book are properly before

the Tribunal.  With limited exception, they are identified at Appendix A to the
NCC's Final Recommendation and form part of the NCC's Final Recommendation,
which was taken into account by the Treasurer.  The approach taken by NSWMC
is consistent with the material that was before the Tribunal in Re Application by
Glencore Coal Pty Ltd (ACT 1 of 2016).

· PNO does not consent to the inclusion of the documents at tabs 9-55 of the
Hearing Book.  PNO considers those documents are not before the Tribunal in
this proceeding, and that the inclusion of the material at tabs 9-55 is contrary to
the conclusion of the High Court in The Pilbara Infrastructure Pty Ltd v Australian
Competition Tribunal (2012) 246 CLR 379 and the observations of O'Bryan J at
the case management hearing on 7 April 2021 (see T11.28-35, 13.20-25, 13.35-
40).

· In light of the dispute raised by PNO, and in order to ensure the efficient
disposition of that dispute, NSWMC intends to file an application under s 44K(6)
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and/or s 44ZZOAAA(5) and to seek a half-day hearing for the determination of
that application.

·       The NCC has not indicated any view on this matter.
·       The parties respectfully request the Tribunal to indicate some possible dates and

times (or any periods of availability) for a hearing so that the parties can identify
a date that is suitable to counsel.

 
This email is sent with the consent of the parties and the NCC.

 
 
Regards
 
Bruce
 
 
Bruce Lloyd, Partner
Clayton Utz
Level 15, 1 Bligh Street, Sydney NSW 2000 Australia | D +612 9353 4219 | F +612 8220 6700 
blloyd@claytonutz.com | www.claytonutz.com

 
 
 
 
 

From: Philip.Arnold@CliffordChance.com <Philip.Arnold@CliffordChance.com> 
Sent: Sunday, 30 May 2021 12:19 PM
To: Lloyd, Bruce <blloyd@claytonutz.com>; Tom.Jarvis@jws.com.au
Cc: Dave.Poddar@CliffordChance.com; Angel.Fu@CliffordChance.com;
Isabella.Ledden@CliffordChance.com; Michael.Gvozdenovic@CliffordChance.com; Richmond,
Elizabeth <erichmond@claytonutz.com>; Grahame, Scott <sgrahame@claytonutz.com>; Barber,
Dylan <dbarber@claytonutz.com>; Fritz, Damiano <dfritz@claytonutz.com>;
wolfgang.hellmann@jws.com.au
Subject: RE: [EXT] RE: ACT 1 of 2021: Application by New South Wales Minerals Council
 

External Email

 
Dear Bruce, Tom
 
We refer to Mr Lloyd's email below and note that:

PNO does not seek to include any additional documents to those listed in the Draft Index
for the Hearing Book circulated by NSWMC on 17 May 2021; and
PNO does not consent to the inclusion in the Hearing Book of the documents listed at tabs
9-55 of the Draft Index, on the basis that PNO does not consider the documents to be
before the Tribunal in the proceeding.

 
Direction 11 of the Tribunal's Directions of 8 April 2021 provide for the inclusion of all
documents proposed to be relied upon at the hearing.  The Draft Index achieves that purpose
and is consistent with that direction.

NSWMC does not agree that the documents identified in the Draft Index are not before the
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Tribunal in the proceeding.  With limited exception, the documents included in the Draft Index
are those identified at Appendix A to the NCC's Final Recommendation.  They plainly form part of
the Final Recommendation, which was taken into account by the Treasurer, and are before the
Tribunal pursuant to s 44ZZOAAA(3)(c).  In that regard, we note that the material before the
Tribunal in Re Application by Glencore Coal Pty Ltd (ACT 1 of 2016) was not limited in the unusual
way PNO now seeks.

In this context NSWMC intends to file a Hearing Book that is consistent with the Draft Index.
However, in light of the dispute raised by PNO, and without prejudice to NSWMC's position as
outlined above, NSWMC intends to file an application under s 44K(6) and/or s 44ZZOAAA(5) and
to seek a half-day hearing for the determination of that application. 

Please let us know if your respective clients consent to the below email to the Tribunal.

--------------------------------
Dear Ms Young, Associate

We attach by way of filing and service a Hearing Book in accordance with Direction 13 of the
Tribunal's Directions of 8 April 2021.

We note that:
NSWMC considers that the documents in the Hearing Book are properly before the
Tribunal.  With limited exception, they are identified at Appendix A to the NCC's Final
Recommendation and form part of the NCC's Final Recommendation, which was taken
into account by the Treasurer.  The approach taken by NSWMC is consistent with the
material that was before the Tribunal in Re Application by Glencore Coal Pty Ltd (ACT 1 of
2016).
PNO does not consent to the inclusion of the documents at tabs 9-55 of the Hearing
Book.  PNO considers those documents are not before the Tribunal in this proceeding, and
that the inclusion of the material at tabs 9-55 is contrary to the conclusion of the High
Court in The Pilbara Infrastructure Pty Ltd v Australian Competition Tribunal (2012) 246
CLR 379 and the observations of O'Bryan J at the case management hearing on 7 April
2021 (see T11.28-35, 13.20-25, 13.35-40).
In light of the dispute raised by PNO, and in order to ensure the efficient disposition of
that dispute, NSWMC intends to file an application under s 44K(6) and/or s 44ZZOAAA(5)
and to seek a half-day hearing for the determination of that application.
The NCC has not indicated any view on this matter.

This email is sent with the consent of the parties and the NCC.

Kind regards
Philip

Philip Arnold
Senior Associate
Clifford Chance LLP
Level 16, No. 1 O'Connell Street
Sydney NSW 2000 Australia
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Direct Dial: +61 2 8922 8503
Mobile: +61 422 947 403
Email: philip.arnold@cliffordchance.com

Pronouns / He, Him, His

From: Lloyd, Bruce <blloyd@claytonutz.com> 
Sent: Wednesday, 19 May 2021 6:39 PM
To: Arnold, Philip (Antitrust-SYD) <Philip.Arnold@CliffordChance.com>
Cc: Poddar, Dave (Antitrust-SYD) <Dave.Poddar@CliffordChance.com>; Fu, Angel (Antitrust-SYD)
<Angel.Fu@CliffordChance.com>; Tom.Jarvis@jws.com.au; Ledden, Isabella (Antitrust-SYD)
<Isabella.Ledden@CliffordChance.com>; Richmond, Elizabeth <erichmond@claytonutz.com>;
Grahame, Scott <sgrahame@claytonutz.com>; Barber, Dylan <dbarber@claytonutz.com>; Fritz,
Damiano <dfritz@claytonutz.com>
Subject: [EXT] RE: ACT 1 of 2021: Application by New South Wales Minerals Council

Dear Philip

We refer to your client's draft index to the Hearing Book in this proceeding, which lists the documents
proposed to be relied upon by NSWMC at the hearing. 

For the purpose of direction 12 made on 8 April 2021, we confirm that PNO does not propose to
include any additional documents to those listed in the draft index. 

However, PNO does not consent to the inclusion of the documents at tabs 9-55 of your client's draft
index, as reflected in the attached marked-up amendments. 

These documents are not before the Tribunal in this proceeding.  For the purposes of this review
proceeding, the only material to which the Tribunal is to have regard comprises:

1. information that the decision maker took into account in connection with the making of the
decision (s 44ZZOAAA(3)(c));

2. such information requested by the Tribunal as is "reasonable and appropriate" for the
purposes of the review, by way of written notice to produce information (s 44ZZOAAA(5));

3. assistance given by the NCC at the request of the Tribunal (s 44K(6)); and
4. such information or reports provided by the NCC to the Tribunal in response to a written notice

(s 44K(6A)),

by virtue of s 44ZZOAA of the Competition and Consumer Act 2010. 

In the circumstances, the power of the Tribunal to receive the documents at tabs 9-55 of the draft
index can only be enlivened by way of a notice under ss 44ZZOAAA(5) or 44K(6A) on the application
of your client.  As far as we are aware, your client has not applied to the Tribunal to issue any such
notice. 

The inclusion of the material at tabs 9-55 is contrary to the conclusion of the High Court in The
Pilbara Infrastructure Pty Ltd v Australian Competition Tribunal (2012) 246 CLR 379 and the
observations of O'Bryan J at the case management hearing on 7 April 2021 (see T11.28-35, 13.20-
25, 13.35-40).

In the circumstances, we invite you to confirm that:

your client does not press the inclusion of the documents at tabs 9-55 of the draft index; or
alternatively, your client intends to apply to the Tribunal to issue a notice under ss
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44ZZOAAA(5) or 44K(6A) to request those documents.  If so, please confirm when you will
serve our client with any such application.    

Regards

Bruce

Bruce Lloyd, Partner
Clayton Utz
Level 15, 1 Bligh Street, Sydney NSW 2000 Australia | D +612 9353 4219 | F +612 8220 6700 
blloyd@claytonutz.com | www.claytonutz.com

From: Philip.Arnold@CliffordChance.com <Philip.Arnold@CliffordChance.com> 
Sent: Monday, 17 May 2021 3:40 PM
To: Tom.Jarvis@jws.com.au; Lloyd, Bruce <blloyd@claytonutz.com>
Cc: Dave.Poddar@CliffordChance.com; Angel.Fu@CliffordChance.com;
Isabella.Ledden@CliffordChance.com; Richmond, Elizabeth <erichmond@claytonutz.com>;
Grahame, Scott <sgrahame@claytonutz.com>; Barber, Dylan <dbarber@claytonutz.com>; Fritz,
Damiano <dfritz@claytonutz.com>
Subject: ACT 1 of 2021: Application by New South Wales Minerals Council

External Email

Dear Bruce, Tom

I refer to Direction 11 of the Tribunal's Directions of 8 April 2021 and attach a draft index for the
Hearing Book listing all documents proposed to be relied upon at the hearing.

Regards
Philip

Philip Arnold
Senior Associate
Clifford Chance LLP
Level 16, No. 1 O'Connell Street
Sydney NSW 2000 Australia
Direct Dial: +61 2 8922 8503
Mobile: +61 422 947 403
Email: philip.arnold@cliffordchance.com

Pronouns / He, Him, His

This message and any attachment are confidential and may be privileged or otherwise
protected from disclosure. If you are not the intended recipient, please telephone or email
the sender and delete this message and any attachment from your system. If you are not the
intended recipient you must not copy this message or attachment or disclose the contents to
any other person. 

94

mailto:blloyd@claytonutz.com
http://www.claytonutz.com/
mailto:Philip.Arnold@CliffordChance.com
mailto:Philip.Arnold@CliffordChance.com
mailto:Tom.Jarvis@jws.com.au
mailto:blloyd@claytonutz.com
mailto:Dave.Poddar@CliffordChance.com
mailto:Angel.Fu@CliffordChance.com
mailto:Isabella.Ledden@CliffordChance.com
mailto:erichmond@claytonutz.com
mailto:sgrahame@claytonutz.com
mailto:dbarber@claytonutz.com
mailto:dfritz@claytonutz.com
tel:+61%202%208922%208503
tel:+61%20422%20947%20403
mailto:philip.arnold@cliffordchance.com


Liability limited by a scheme approved under Professional Standards Legislation. 
  
Clifford Chance as a global firm regularly shares client and/or matter-related data among
its different offices and support entities in strict compliance with internal control policies
and statutory requirements. Incoming and outgoing email communications may be
monitored by Clifford Chance, as permitted by applicable law and regulations. 
  
For further information about Clifford Chance please see our website at
http://www.cliffordchance.comor refer to any Clifford Chance office.

Switchboard: +61 2 8922 8000
Fax: +61 2 8922 8088

To contact any other office
http://www.cliffordchance.com/about_us/find_people_and_offices.html

For details of how we process personal data, please see our updated privacy statement.

 

[CC]21-40735926[/CC]
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COMMONWEALTH OF AUSTRALIA 

Competition and Consumer Act 2010 (Cth) 

IN THE AUSTRALIAN COMPETITION TRIBUNAL 

File No: ACT 1 of 2021 

Re: Application for review lodged by New South Wales Minerals 
Council under subsection 44K(2) of the Competition and 
Consumer Act 2010 (Cth) of the decision of the designated 
Minister under subsection 44H(1) of the Competition and 
Consumer Act 2010 (Cth) 

Applicant: New South Wales Minerals Council 

ANNEXURE CERTIFICATE 
DP-23 

This is the Annexure marked “DP-23” referred to in the affidavit of Dave Poddar affirmed at 
Sydney in New South Wales on 7 June 2021.  

Before me: 

Signature of witness 

Michael John Gvozdenovic  

Solicitor of the Supreme Court of New South Wales
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From: Lloyd, Bruce
To: Arnold, Philip (Antitrust-SYD)
Cc: Tom.Jarvis@jws.com.au; wolfgang.hellmann@jws.com.au; Richmond, Elizabeth; Fritz, Damiano; Grahame,

Scott; Barber, Dylan; Ledden, Isabella (Antitrust-SYD); Gvozdenovic, Michael (Antitrust-SYD); Fu, Angel
(Antitrust-SYD); Poddar, Dave (Antitrust-SYD)

Subject: RE: [EXT] ACT 1 of 2021: Hearing Book and NSWMC submissions [CU-Legal.FID3240377]
Date: Tuesday, 1 June 2021 8:36:16 PM

Dear Philip

PNO opposes:

1. the filing of a Hearing Book that includes the contested documents (at tabs 9-55 of the draft
index) which are to be the subject of an interlocutory hearing before the Tribunal; and

2. the applications by your client for the issue of notices under ss 44K(6A) or 44ZZOAAA(5) you
have foreshadowed.

PNO's position is that the contested documents should not be filed as part of a Hearing Book in this
proceeding until the Tribunal has determined whether they are properly before it on review. 

Accordingly, we consider that the appropriate approach in the circumstances is for your client to
prepare:

1. a Hearing Book containing the uncontroversial material (being tabs 1-8 of the draft index) for
filing; and

2. a separate supplementary book containing the controversial material, to be circulated to the
parties only.

Whether the book of further material described at (2) should be received by the Tribunal will be the
subject of the interlocutory hearing. 

In relation to PNO's confidential submissions to the NCC (identified at tabs 14, 21 and 28 of your
client's draft index), PNO will await the determination of the Tribunal as to whether these documents
are requested for the purpose of the review hearing, and reserves its position in relation to the
confidentiality of these documents. 

We therefore propose the amendments shaded yellow to your proposed joint communication to the
Tribunal:

Dear Ms Young, Associate

We attach by way of filing and service a Hearing Book in accordance with Direction 13 of the
Tribunal's Directions of 8 April 2021.

We note that:
· NSWMC considers that there are additional documents other than those currently in

the Hearing Book which are properly before the Tribunal.  With limited exception,
they are identified at Appendix A to the NCC's Final Recommendation and form part
of the NCC's Final Recommendation, which was taken into account by the
Treasurer.  The approach taken by NSWMC is consistent with the material that was
before the Tribunal in Re Application by Glencore Coal Pty Ltd (ACT 1 of 2016).

· PNO does not consent to the inclusion of the additional the documents proposed by
NSWMC.  As a result, these have not been included in the Hearing Book at this time.
at tabs 9-55 of the Hearing Book.  PNO considers those documents are not before
the Tribunal in this proceeding, and that the inclusion of the that material at tabs 9-55
is contrary to the conclusion of the High Court in The Pilbara Infrastructure Pty Ltd v
Australian Competition Tribunal (2012) 246 CLR 379 and the observations of
O'Bryan J at the case management hearing on 7 April 2021 (see T11.28-35, 13.20-
25, 13.35-40).

· In light of the dispute raised by PNO, and in order to ensure the efficient disposition
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of that dispute, NSWMC intends to file an application under s 44K(6) and/or s
44ZZOAAA(5) and to seek a half-day hearing for the determination of that
application.

· The NCC has not indicated any view on this matter.
· The parties respectfully request the Tribunal to indicate some possible dates and

times (or any periods of availability) for a hearing so that the parties can identify a
date that is suitable to counsel.

This email is sent with the consent of the parties and the NCC.

Please let us know if your client agrees to this approach. 

Regards

Bruce

Bruce Lloyd, Partner
Clayton Utz
Level 15, 1 Bligh Street, Sydney NSW 2000 Australia | D +612 9353 4219 | F +612 8220 6700 
blloyd@claytonutz.com | www.claytonutz.com

From: Philip.Arnold@CliffordChance.com <Philip.Arnold@CliffordChance.com> 
Sent: Monday, 31 May 2021 6:37 PM
To: Fritz, Damiano <dfritz@claytonutz.com>
Cc: Tom.Jarvis@jws.com.au; wolfgang.hellmann@jws.com.au; Lloyd, Bruce
<blloyd@claytonutz.com>; Richmond, Elizabeth <erichmond@claytonutz.com>; Grahame, Scott
<sgrahame@claytonutz.com>; Barber, Dylan <dbarber@claytonutz.com>;
Isabella.Ledden@CliffordChance.com; Michael.Gvozdenovic@CliffordChance.com;
Angel.Fu@CliffordChance.com; Dave.Poddar@CliffordChance.com
Subject: RE: [EXT] ACT 1 of 2021: Hearing Book and NSWMC submissions [CU-Legal.FID3240377]

External Email

Dear Damiano

Hearing book
We await the NCC's confirmation of its position prior to filing the Hearing Book.

We note that we have not been provided with the confidential version of PNO's submissions to
the NCC dated 26 August 2020 (Tab 14 of the Draft Index), 7 September 2020 (Tab 21), and 25
November 2020 (Tab 28). We would be grateful if you would provide a copy of these if you
would like them to be included in the Hearing Book.

Submissions
We expect to be in a position to file and serve no later than tomorrow.

Kind regards
Philip
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Philip Arnold
Senior Associate
Clifford Chance LLP
Level 16, No. 1 O'Connell Street
Sydney NSW 2000 Australia
Direct Dial: +61 2 8922 8503
Mobile: +61 422 947 403
Email: philip.arnold@cliffordchance.com
 
Pronouns / He, Him, His
 

From: Fritz, Damiano <dfritz@claytonutz.com> 
Sent: Friday, 28 May 2021 3:40 PM
To: Poddar, Dave (Antitrust-SYD) <Dave.Poddar@CliffordChance.com>; Arnold, Philip (Antitrust-
SYD) <Philip.Arnold@CliffordChance.com>; Fu, Angel (Antitrust-SYD)
<Angel.Fu@CliffordChance.com>; Gvozdenovic, Michael (Antitrust-SYD)
<Michael.Gvozdenovic@CliffordChance.com>
Cc: Tom.Jarvis@jws.com.au; wolfgang.hellmann@jws.com.au; Lloyd, Bruce
<blloyd@claytonutz.com>; Richmond, Elizabeth <erichmond@claytonutz.com>; Grahame, Scott
<sgrahame@claytonutz.com>; Barber, Dylan <dbarber@claytonutz.com>
Subject: [EXT] ACT 1 of 2021: Hearing Book and NSWMC submissions [CU-Legal.FID3240377]
 
Dear Colleagues
 
ACT 1 of 2021: Application by NSW Minerals Council
 
We would be grateful if you could let us know when we might expect to receive the Hearing Book,
and your client's submissions, in the above proceeding? 
 
Regards
 
Damiano Fritz, Lawyer
Clayton Utz
Level 15, 1 Bligh Street, Sydney NSW 2000 Australia | D +612 9353 4881 | F +612 8220 6700 |
dfritz@claytonutz.com | www.claytonutz.com
Please consider the environment before printing this e-mail
 

This message and any attachment are confidential and may be privileged or otherwise
protected from disclosure. If you are not the intended recipient, please telephone or email
the sender and delete this message and any attachment from your system. If you are not the
intended recipient you must not copy this message or attachment or disclose the contents to
any other person. 
  
Liability limited by a scheme approved under Professional Standards Legislation. 
  
Clifford Chance as a global firm regularly shares client and/or matter-related data among
its different offices and support entities in strict compliance with internal control policies
and statutory requirements. Incoming and outgoing email communications may be
monitored by Clifford Chance, as permitted by applicable law and regulations. 
  
For further information about Clifford Chance please see our website at
http://www.cliffordchance.comor refer to any Clifford Chance office.
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Switchboard: +61 2 8922 8000
Fax: +61 2 8922 8088

To contact any other office
http://www.cliffordchance.com/about_us/find_people_and_offices.html

For details of how we process personal data, please see our updated privacy statement.

[CC]21-40735926[/CC]
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COMMONWEALTH OF AUSTRALIA 

Competition and Consumer Act 2010 (Cth) 

IN THE AUSTRALIAN COMPETITION TRIBUNAL 

File No: ACT 1 of 2021 

Re: Application for review lodged by New South Wales Minerals 
Council under subsection 44K(2) of the Competition and 
Consumer Act 2010 (Cth) of the decision of the designated 
Minister under subsection 44H(1) of the Competition and 
Consumer Act 2010 (Cth) 

Applicant: New South Wales Minerals Council 

ANNEXURE CERTIFICATE 
DP-24 

This is the Annexure marked “DP-24” referred to in the affidavit of Dave Poddar affirmed at 
Sydney in New South Wales on 7 June 2021.  

Before me: 

Signature of witness 

Michael John Gvozdenovic  

Solicitor of the Supreme Court of New South Wales
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From: Tom Jarvis
To: Lloyd, Bruce; Arnold, Philip (Antitrust-SYD)
Cc: Wolfgang Hellmann; Richmond, Elizabeth; Fritz, Damiano; Grahame, Scott; Barber, Dylan; Ledden, Isabella

(Antitrust-SYD); Gvozdenovic, Michael (Antitrust-SYD); Fu, Angel (Antitrust-SYD); Poddar, Dave (Antitrust-
SYD)

Subject: RE: [EXT] ACT 1 of 2021: Hearing Book and NSWMC submissions [CU-Legal.FID3240377] [JWS-
DOCUMENTS.FID516820]

Date: Wednesday, 2 June 2021 4:05:59 PM

Dear Bruce and Philip

So that we can get final instructions from our client about the proposed communication to the
Tribunal, we would appreciate hearing from Clifford Chance whether they agree with the most recent
amendments suggested by Clayton Utz.

Assuming we receive that confirmation, I expect to be able to obtain instructions by COB tomorrow.

Regards

Tom Jarvis
Partner | Johnson Winter & Slattery

D +61 3 8611 1336
M +61 414 811 601
E tom.jarvis@jws.com.au

Website | LinkedIn

DISPUTE RESOLUTION TEAM OF THE YEAR
LAWYERS WEEKLY AUSTRALIAN LAW AWARDS

ALTERNATIVE DISPUTE RESOLUTION PRACTICE OF THE YEAR
BEST LAWYERS AUSTRALIA

IMPORTANT NOTICE
This email and any attachments are confidential material and may be subject to legal or other professional privilege. If you are not
the intended recipient, please tell us immediately by return email and delete it. Confidentiality and privilege are not waived and you
must not disclose or use any of the material. Unauthorised access, use or reproduction in any form by any person other than the
intended recipient is prohibited. We do not warrant that this email or any files transmitted with it are free of viruses or any other
electronic defect. Liability limited by a scheme approved under Professional Standards Legislation.

~~*~~

From: Lloyd, Bruce <blloyd@claytonutz.com> 
Sent: Tuesday, 1 June 2021 8:36 PM
To: Philip.Arnold@CliffordChance.com
Cc: Tom Jarvis <Tom.Jarvis@jws.com.au>; Wolfgang Hellmann
<wolfgang.hellmann@jws.com.au>; Richmond, Elizabeth <erichmond@claytonutz.com>; Fritz,
Damiano <dfritz@claytonutz.com>; Grahame, Scott <sgrahame@claytonutz.com>; Barber, Dylan
<dbarber@claytonutz.com>; Isabella.Ledden@CliffordChance.com;
Michael.Gvozdenovic@CliffordChance.com; Angel.Fu@CliffordChance.com;
Dave.Poddar@CliffordChance.com
Subject: RE: [EXT] ACT 1 of 2021: Hearing Book and NSWMC submissions [CU-Legal.FID3240377]

Dear Philip

PNO opposes:

1. the filing of a Hearing Book that includes the contested documents (at tabs 9-55 of the draft
index) which are to be the subject of an interlocutory hearing before the Tribunal; and

2. the applications by your client for the issue of notices under ss 44K(6A) or 44ZZOAAA(5) you
have foreshadowed.
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PNO's position is that the contested documents should not be filed as part of a Hearing Book in this
proceeding until the Tribunal has determined whether they are properly before it on review. 
 
Accordingly, we consider that the appropriate approach in the circumstances is for your client to
prepare:
 

1.     a Hearing Book containing the uncontroversial material (being tabs 1-8 of the draft index) for
filing; and

2.     a separate supplementary book containing the controversial material, to be circulated to the
parties only.

 
Whether the book of further material described at (2) should be received by the Tribunal will be the
subject of the interlocutory hearing. 
 
In relation to PNO's confidential submissions to the NCC (identified at tabs 14, 21 and 28 of your
client's draft index), PNO will await the determination of the Tribunal as to whether these documents
are requested for the purpose of the review hearing, and reserves its position in relation to the
confidentiality of these documents. 
 
We therefore propose the amendments shaded yellow to your proposed joint communication to the
Tribunal:
 

Dear Ms Young, Associate
 
We attach by way of filing and service a Hearing Book in accordance with Direction 13 of the
Tribunal's Directions of 8 April 2021.
 
We note that:

·       NSWMC considers that there are additional documents other than those currently in
the Hearing Book which are properly before the Tribunal.  With limited exception,
they are identified at Appendix A to the NCC's Final Recommendation and form part
of the NCC's Final Recommendation, which was taken into account by the
Treasurer.  The approach taken by NSWMC is consistent with the material that was
before the Tribunal in Re Application by Glencore Coal Pty Ltd (ACT 1 of 2016).

·       PNO does not consent to the inclusion of the additional the documents proposed by
NSWMC.  As a result, these have not been included in the Hearing Book at this time.
at tabs 9-55 of the Hearing Book.  PNO considers those documents are not before
the Tribunal in this proceeding, and that the inclusion of the that material at tabs 9-55
is contrary to the conclusion of the High Court in The Pilbara Infrastructure Pty Ltd v
Australian Competition Tribunal (2012) 246 CLR 379 and the observations of
O'Bryan J at the case management hearing on 7 April 2021 (see T11.28-35, 13.20-
25, 13.35-40).

·       In light of the dispute raised by PNO, and in order to ensure the efficient disposition
of that dispute, NSWMC intends to file an application under s 44K(6) and/or s
44ZZOAAA(5) and to seek a half-day hearing for the determination of that
application.

·       The NCC has not indicated any view on this matter.
·       The parties respectfully request the Tribunal to indicate some possible dates and

times (or any periods of availability) for a hearing so that the parties can identify a
date that is suitable to counsel.

 
This email is sent with the consent of the parties and the NCC.

 
Please let us know if your client agrees to this approach. 
 
Regards
 
Bruce
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Bruce Lloyd, Partner
Clayton Utz
Level 15, 1 Bligh Street, Sydney NSW 2000 Australia | D +612 9353 4219 | F +612 8220 6700 
blloyd@claytonutz.com | www.claytonutz.com

 
 

From: Philip.Arnold@CliffordChance.com <Philip.Arnold@CliffordChance.com> 
Sent: Monday, 31 May 2021 6:37 PM
To: Fritz, Damiano <dfritz@claytonutz.com>
Cc: Tom.Jarvis@jws.com.au; wolfgang.hellmann@jws.com.au; Lloyd, Bruce
<blloyd@claytonutz.com>; Richmond, Elizabeth <erichmond@claytonutz.com>; Grahame, Scott
<sgrahame@claytonutz.com>; Barber, Dylan <dbarber@claytonutz.com>;
Isabella.Ledden@CliffordChance.com; Michael.Gvozdenovic@CliffordChance.com;
Angel.Fu@CliffordChance.com; Dave.Poddar@CliffordChance.com
Subject: RE: [EXT] ACT 1 of 2021: Hearing Book and NSWMC submissions [CU-Legal.FID3240377]
 

External Email

 
Dear Damiano
 
Hearing book
We await the NCC's confirmation of its position prior to filing the Hearing Book.
 
We note that we have not been provided with the confidential version of PNO's submissions to
the NCC dated 26 August 2020 (Tab 14 of the Draft Index), 7 September 2020 (Tab 21), and 25
November 2020 (Tab 28). We would be grateful if you would provide a copy of these if you
would like them to be included in the Hearing Book.
 
Submissions
We expect to be in a position to file and serve no later than tomorrow.
 
Kind regards
Philip
 
Philip Arnold
Senior Associate
Clifford Chance LLP
Level 16, No. 1 O'Connell Street
Sydney NSW 2000 Australia
Direct Dial: +61 2 8922 8503
Mobile: +61 422 947 403
Email: philip.arnold@cliffordchance.com
 
Pronouns / He, Him, His
 

From: Fritz, Damiano <dfritz@claytonutz.com> 
Sent: Friday, 28 May 2021 3:40 PM
To: Poddar, Dave (Antitrust-SYD) <Dave.Poddar@CliffordChance.com>; Arnold, Philip (Antitrust-
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SYD) <Philip.Arnold@CliffordChance.com>; Fu, Angel (Antitrust-SYD)
<Angel.Fu@CliffordChance.com>; Gvozdenovic, Michael (Antitrust-SYD)
<Michael.Gvozdenovic@CliffordChance.com>
Cc: Tom.Jarvis@jws.com.au; wolfgang.hellmann@jws.com.au; Lloyd, Bruce
<blloyd@claytonutz.com>; Richmond, Elizabeth <erichmond@claytonutz.com>; Grahame, Scott
<sgrahame@claytonutz.com>; Barber, Dylan <dbarber@claytonutz.com>
Subject: [EXT] ACT 1 of 2021: Hearing Book and NSWMC submissions [CU-Legal.FID3240377]

Dear Colleagues

ACT 1 of 2021: Application by NSW Minerals Council

We would be grateful if you could let us know when we might expect to receive the Hearing Book,
and your client's submissions, in the above proceeding? 

Regards

Damiano Fritz, Lawyer
Clayton Utz
Level 15, 1 Bligh Street, Sydney NSW 2000 Australia | D +612 9353 4881 | F +612 8220 6700 |
dfritz@claytonutz.com | www.claytonutz.com
Please consider the environment before printing this e-mail

This message and any attachment are confidential and may be privileged or otherwise
protected from disclosure. If you are not the intended recipient, please telephone or email
the sender and delete this message and any attachment from your system. If you are not the
intended recipient you must not copy this message or attachment or disclose the contents to
any other person. 

Liability limited by a scheme approved under Professional Standards Legislation. 

Clifford Chance as a global firm regularly shares client and/or matter-related data among
its different offices and support entities in strict compliance with internal control policies
and statutory requirements. Incoming and outgoing email communications may be
monitored by Clifford Chance, as permitted by applicable law and regulations. 

For further information about Clifford Chance please see our website at
http://www.cliffordchance.comor refer to any Clifford Chance office.

Switchboard: +61 2 8922 8000
Fax: +61 2 8922 8088

To contact any other office
http://www.cliffordchance.com/about_us/find_people_and_offices.html

For details of how we process personal data, please see our updated privacy statement.

[CC]21-40735926[/CC]
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COMMONWEALTH OF AUSTRALIA 

Competition and Consumer Act 2010 (Cth) 

IN THE AUSTRALIAN COMPETITION TRIBUNAL 

File No: ACT 1 of 2021 

Re: Application for review lodged by New South Wales Minerals 
Council under subsection 44K(2) of the Competition and 
Consumer Act 2010 (Cth) of the decision of the designated 
Minister under subsection 44H(1) of the Competition and 
Consumer Act 2010 (Cth) 

Applicant: New South Wales Minerals Council 

ANNEXURE CERTIFICATE 
DP-25 

This is the Annexure marked “DP-25” referred to in the affidavit of Dave Poddar affirmed at 
Sydney in New South Wales on 7 June 2021.  

Before me: 

Signature of witness 

Michael John Gvozdenovic  

Solicitor of the Supreme Court of New South Wales
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From: Arnold, Philip (Antitrust-SYD)
To: Tom Jarvis; Lloyd, Bruce
Cc: Wolfgang Hellmann; Richmond, Elizabeth; Fritz, Damiano; Grahame, Scott; Barber, Dylan; Ledden, Isabella

(Antitrust-SYD); Gvozdenovic, Michael (Antitrust-SYD); Fu, Angel (Antitrust-SYD); Poddar, Dave (Antitrust-
SYD)

Subject: RE: [EXT] ACT 1 of 2021: Hearing Book and NSWMC submissions [CU-Legal.FID3240377] [JWS-
DOCUMENTS.FID516820]

Date: Wednesday, 2 June 2021 5:45:25 PM
Attachments: Act 1 of 2021 - Hearing Book Index.docx

Dear Tom, Bruce
 
The Tribunal's directions of 8 April 2021 required, at Direction 13(c) that the Hearing Book be
divided into folders.  NSWMC has accordingly prepared a Hearing Book comprising different
folders for each part of the Draft Index (attached).  The practical consequence is that the
Hearing Book has different folders for Part A (Tabs 1-4), Part B (Tab 5), Part C (Tabs 6-8.6), Part D
(Tabs 9-28), and Part E (Tabs 29-55).
 
The Hearing Book is accordingly structured in a way which separates the material to which PNO
objects (Tabs 9-55) from the material to which it does not object (Tabs 1-8).  No functional
purpose or utility would be served by further isolating that material and referring to it as
"Supplementary Material".  That course would also disturb the electronic structure of the
Hearing Book and cause wasted time and cost.  And it would result in a Hearing Book that is
plainly inconsistent with Direction 11 which requires the Hearing Book to list "all documents
proposed to be relied upon at the hearing".
 
The substance of the parties' dispute appears to be whether the material contained at Tabs 9-55
is able to be taken into account by the Tribunal.  That dispute should be dealt with on its merits,
rather than in proxy through the contents of the Hearing Book.  If the Tribunal determines it
cannot have regard to any material contained in the Hearing Book, it will disregard it, as courts
and tribunals regularly do.
 
In the circumstances, NSWMC is content to file the Hearing Book under cover of the email
proposed by Mr Lloyd on 31 May 2021 at 10.39am.  Alternatively, it will file the Hearing Book
without comment (noting the Directions do not require the Hearing book to be agreed by the
parties).
 
Regards
Philip
 
 
Philip Arnold
Senior Associate
Clifford Chance LLP
Level 16, No. 1 O'Connell Street
Sydney NSW 2000 Australia
Direct Dial: +61 2 8922 8503
Mobile: +61 422 947 403
Email: philip.arnold@cliffordchance.com
 
Pronouns / He, Him, His
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From: Tom Jarvis <Tom.Jarvis@jws.com.au> 
Sent: Wednesday, 2 June 2021 4:06 PM
To: Lloyd, Bruce <blloyd@claytonutz.com>; Arnold, Philip (Antitrust-SYD)
<Philip.Arnold@CliffordChance.com>
Cc: Wolfgang Hellmann <wolfgang.hellmann@jws.com.au>; Richmond, Elizabeth
<erichmond@claytonutz.com>; Fritz, Damiano <dfritz@claytonutz.com>; Grahame, Scott
<sgrahame@claytonutz.com>; Barber, Dylan <dbarber@claytonutz.com>; Ledden, Isabella
(Antitrust-SYD) <Isabella.Ledden@CliffordChance.com>; Gvozdenovic, Michael (Antitrust-SYD)
<Michael.Gvozdenovic@CliffordChance.com>; Fu, Angel (Antitrust-SYD)
<Angel.Fu@CliffordChance.com>; Poddar, Dave (Antitrust-SYD)
<Dave.Poddar@CliffordChance.com>
Subject: RE: [EXT] ACT 1 of 2021: Hearing Book and NSWMC submissions [CU-Legal.FID3240377]
[JWS-DOCUMENTS.FID516820]

Dear Bruce and Philip

So that we can get final instructions from our client about the proposed communication to the
Tribunal, we would appreciate hearing from Clifford Chance whether they agree with the most recent
amendments suggested by Clayton Utz.

Assuming we receive that confirmation, I expect to be able to obtain instructions by COB tomorrow.

Regards

Tom Jarvis
Partner | Johnson Winter & Slattery

D +61 3 8611 1336
M +61 414 811 601
E tom.jarvis@jws.com.au

Website | LinkedIn

DISPUTE RESOLUTION TEAM OF THE YEAR
LAWYERS WEEKLY AUSTRALIAN LAW AWARDS

ALTERNATIVE DISPUTE RESOLUTION PRACTICE OF THE YEAR
BEST LAWYERS AUSTRALIA

IMPORTANT NOTICE
This email and any attachments are confidential material and may be subject to legal or other professional privilege. If you are not
the intended recipient, please tell us immediately by return email and delete it. Confidentiality and privilege are not waived and you
must not disclose or use any of the material. Unauthorised access, use or reproduction in any form by any person other than the
intended recipient is prohibited. We do not warrant that this email or any files transmitted with it are free of viruses or any other
electronic defect. Liability limited by a scheme approved under Professional Standards Legislation.

~~*~~

From: Lloyd, Bruce <blloyd@claytonutz.com> 
Sent: Tuesday, 1 June 2021 8:36 PM
To: Philip.Arnold@CliffordChance.com
Cc: Tom Jarvis <Tom.Jarvis@jws.com.au>; Wolfgang Hellmann
<wolfgang.hellmann@jws.com.au>; Richmond, Elizabeth <erichmond@claytonutz.com>; Fritz,
Damiano <dfritz@claytonutz.com>; Grahame, Scott <sgrahame@claytonutz.com>; Barber, Dylan
<dbarber@claytonutz.com>; Isabella.Ledden@CliffordChance.com;
Michael.Gvozdenovic@CliffordChance.com; Angel.Fu@CliffordChance.com;
Dave.Poddar@CliffordChance.com
Subject: RE: [EXT] ACT 1 of 2021: Hearing Book and NSWMC submissions [CU-Legal.FID3240377]
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Dear Philip
 
PNO opposes:
 
1.          the filing of a Hearing Book that includes the contested documents (at tabs 9-55 of the draft
index) which are to be the subject of an interlocutory hearing before the Tribunal; and
 
2.         the applications by your client for the issue of notices under ss 44K(6A) or 44ZZOAAA(5) you
have foreshadowed. 
 
PNO's position is that the contested documents should not be filed as part of a Hearing Book in this
proceeding until the Tribunal has determined whether they are properly before it on review. 
 
Accordingly, we consider that the appropriate approach in the circumstances is for your client to
prepare:
 

1. a Hearing Book containing the uncontroversial material (being tabs 1-8 of the draft index) for
filing; and

2. a separate supplementary book containing the controversial material, to be circulated to the
parties only.

 
Whether the book of further material described at (2) should be received by the Tribunal will be the
subject of the interlocutory hearing. 
 
In relation to PNO's confidential submissions to the NCC (identified at tabs 14, 21 and 28 of your
client's draft index), PNO will await the determination of the Tribunal as to whether these documents
are requested for the purpose of the review hearing, and reserves its position in relation to the
confidentiality of these documents. 
 
We therefore propose the amendments shaded yellow to your proposed joint communication to the
Tribunal:
 

Dear Ms Young, Associate
 
We attach by way of filing and service a Hearing Book in accordance with Direction 13 of the
Tribunal's Directions of 8 April 2021.
 
We note that:

NSWMC considers that there are additional documents other than those currently in
the Hearing Book which are properly before the Tribunal.  With limited exception, they
are identified at Appendix A to the NCC's Final Recommendation and form part of the
NCC's Final Recommendation, which was taken into account by the Treasurer.  The
approach taken by NSWMC is consistent with the material that was before the
Tribunal in Re Application by Glencore Coal Pty Ltd (ACT 1 of 2016).
PNO does not consent to the inclusion of the additional the documents proposed by
NSWMC.  As a result, these have not been included in the Hearing Book at this time.
at tabs 9-55 of the Hearing Book.  PNO considers those documents are not before the
Tribunal in this proceeding, and that the inclusion of the that material at tabs 9-55 is
contrary to the conclusion of the High Court in The Pilbara Infrastructure Pty Ltd v
Australian Competition Tribunal (2012) 246 CLR 379 and the observations of O'Bryan
J at the case management hearing on 7 April 2021 (see T11.28-35, 13.20-25, 13.35-
40).
In light of the dispute raised by PNO, and in order to ensure the efficient disposition of
that dispute, NSWMC intends to file an application under s 44K(6) and/or s
44ZZOAAA(5) and to seek a half-day hearing for the determination of that application.
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The NCC has not indicated any view on this matter.
The parties respectfully request the Tribunal to indicate some possible dates and
times (or any periods of availability) for a hearing so that the parties can identify a date
that is suitable to counsel.

This email is sent with the consent of the parties and the NCC.

Please let us know if your client agrees to this approach. 

Regards

Bruce

Bruce Lloyd, Partner
Clayton Utz
Level 15, 1 Bligh Street, Sydney NSW 2000 Australia | D +612 9353 4219 | F +612 8220 6700 
blloyd@claytonutz.com | www.claytonutz.com

From: Philip.Arnold@CliffordChance.com <Philip.Arnold@CliffordChance.com> 
Sent: Monday, 31 May 2021 6:37 PM
To: Fritz, Damiano <dfritz@claytonutz.com>
Cc: Tom.Jarvis@jws.com.au; wolfgang.hellmann@jws.com.au; Lloyd, Bruce
<blloyd@claytonutz.com>; Richmond, Elizabeth <erichmond@claytonutz.com>; Grahame, Scott
<sgrahame@claytonutz.com>; Barber, Dylan <dbarber@claytonutz.com>;
Isabella.Ledden@CliffordChance.com; Michael.Gvozdenovic@CliffordChance.com;
Angel.Fu@CliffordChance.com; Dave.Poddar@CliffordChance.com
Subject: RE: [EXT] ACT 1 of 2021: Hearing Book and NSWMC submissions [CU-Legal.FID3240377]

External Email

Dear Damiano

Hearing book
We await the NCC's confirmation of its position prior to filing the Hearing Book.

We note that we have not been provided with the confidential version of PNO's submissions to
the NCC dated 26 August 2020 (Tab 14 of the Draft Index), 7 September 2020 (Tab 21), and 25
November 2020 (Tab 28). We would be grateful if you would provide a copy of these if you
would like them to be included in the Hearing Book.

Submissions
We expect to be in a position to file and serve no later than tomorrow.

Kind regards
Philip

Philip Arnold
Senior Associate
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Clifford Chance LLP
Level 16, No. 1 O'Connell Street
Sydney NSW 2000 Australia
Direct Dial: +61 2 8922 8503
Mobile: +61 422 947 403
Email: philip.arnold@cliffordchance.com

Pronouns / He, Him, His

From: Fritz, Damiano <dfritz@claytonutz.com> 
Sent: Friday, 28 May 2021 3:40 PM
To: Poddar, Dave (Antitrust-SYD) <Dave.Poddar@CliffordChance.com>; Arnold, Philip (Antitrust-
SYD) <Philip.Arnold@CliffordChance.com>; Fu, Angel (Antitrust-SYD)
<Angel.Fu@CliffordChance.com>; Gvozdenovic, Michael (Antitrust-SYD)
<Michael.Gvozdenovic@CliffordChance.com>
Cc: Tom.Jarvis@jws.com.au; wolfgang.hellmann@jws.com.au; Lloyd, Bruce
<blloyd@claytonutz.com>; Richmond, Elizabeth <erichmond@claytonutz.com>; Grahame, Scott
<sgrahame@claytonutz.com>; Barber, Dylan <dbarber@claytonutz.com>
Subject: [EXT] ACT 1 of 2021: Hearing Book and NSWMC submissions [CU-Legal.FID3240377]

Dear Colleagues

ACT 1 of 2021: Application by NSW Minerals Council

We would be grateful if you could let us know when we might expect to receive the Hearing Book,
and your client's submissions, in the above proceeding? 

Regards

Damiano Fritz, Lawyer
Clayton Utz
Level 15, 1 Bligh Street, Sydney NSW 2000 Australia | D +612 9353 4881 | F +612 8220 6700 |
dfritz@claytonutz.com | www.claytonutz.com
Please consider the environment before printing this e-mail

This message and any attachment are confidential and may be privileged or otherwise
protected from disclosure. If you are not the intended recipient, please telephone or email
the sender and delete this message and any attachment from your system. If you are not the
intended recipient you must not copy this message or attachment or disclose the contents to
any other person. 

Liability limited by a scheme approved under Professional Standards Legislation. 

Clifford Chance as a global firm regularly shares client and/or matter-related data among
its different offices and support entities in strict compliance with internal control policies
and statutory requirements. Incoming and outgoing email communications may be
monitored by Clifford Chance, as permitted by applicable law and regulations. 

For further information about Clifford Chance please see our website at
http://www.cliffordchance.comor refer to any Clifford Chance office.
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Switchboard: +61 2 8922 8000
Fax: +61 2 8922 8088

To contact any other office
http://www.cliffordchance.com/about_us/find_people_and_offices.html

For details of how we process personal data, please see our updated privacy statement.

[CC]21-40735926[/CC]
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COMMONWEALTH OF AUSTRALIA 

Competition and Consumer Act 2010 (Cth) 

IN THE AUSTRALIAN COMPETITION TRIBUNAL 

File No: ACT 1 of 2021 

Re: Application for review lodged by New South Wales Minerals 
Council under subsection 44K(2) of the Competition and 
Consumer Act 2010 (Cth) of the decision of the designated 
Minister under subsection 44H(1) of the Competition and 
Consumer Act 2010 (Cth) 

Applicant: New South Wales Minerals Council 

ANNEXURE CERTIFICATE 
DP-26 

This is the Annexure marked “DP-26” referred to in the affidavit of Dave Poddar affirmed at 
Sydney in New South Wales on 7 June 2021.  

Before me: 

Signature of witness 

Michael John Gvozdenovic  

Solicitor of the Supreme Court of New South Wales
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From: Lloyd, Bruce
To: Arnold, Philip (Antitrust-SYD)
Cc: wolfgang.hellmann@jws.com.au; Tom.Jarvis@jws.com.au; Richmond, Elizabeth; Fritz, Damiano; Grahame,

Scott; Barber, Dylan; Ledden, Isabella (Antitrust-SYD); Gvozdenovic, Michael (Antitrust-SYD); Fu, Angel
(Antitrust-SYD); Poddar, Dave (Antitrust-SYD)

Subject: RE: [EXT] ACT 1 of 2021: Hearing Book and NSWMC submissions [CU-Legal.FID3240377] [JWS-
DOCUMENTS.FID516820]

Date: Thursday, 3 June 2021 12:45:15 PM

Dear Philip
 
We refer to Ms Young's email to the parties of 12.12pm today. 
 
PNO is willing to adopt the course proposed in your email below, namely for your client to:
 

1.      file a Hearing Book divided into Part A (tabs 1-4), Part B (tab 5), Part C (tabs 6-8.6), Part D
(tabs 9-28), and Part E (tabs 29-55), such that the contested material is separated at Parts D
and E;
 

2.      under cover of the following email:
 

Dear Ms Young, Associate
 
We attach by way of filing and service a Hearing Book in accordance with Direction 13 of the
Tribunal's Directions of 8 April 2021.
 
We note that:

·        NSWMC considers that the documents in the Hearing Book are properly before the
Tribunal.  With limited exception, they are identified at Appendix A to the NCC's Final
Recommendation and form part of the NCC's Final Recommendation, which was
taken into account by the Treasurer.  The approach taken by NSWMC is consistent
with the material that was before the Tribunal in Re Application by Glencore Coal Pty
Ltd (ACT 1 of 2016).

·        PNO does not consent to the inclusion of the documents at tabs 9-55 of the Hearing
Book.  PNO considers those documents are not before the Tribunal in this
proceeding, and that the inclusion of the material at tabs 9-55 is contrary to the
conclusion of the High Court in The Pilbara Infrastructure Pty Ltd v Australian
Competition Tribunal (2012) 246 CLR 379 and the observations of O'Bryan J at the
case management hearing on 7 April 2021 (see T11.28-35, 13.20-25, 13.35-40).

·        In light of the dispute raised by PNO, and in order to ensure the efficient disposition
of that dispute, NSWMC intends to file an application under s 44K(6) and/or s
44ZZOAAA(5) and to seek a half-day hearing for the determination of that
application.

·        The NCC has not indicated any view on this matter.
·        The parties respectfully request the Tribunal to indicate some possible dates and

times (or any periods of availability) for a hearing so that the parties can identify a
date that is suitable to counsel.

 
This email is sent with the consent of the parties and the NCC.

 
We look forward to receiving your client's foreshadowed applications under ss 44K(6A) and/or
44ZZOAAA(5) as soon as practicable. 
 
Regards
 
Bruce
 
 
Bruce Lloyd, Partner
Clayton Utz
Level 15, 1 Bligh Street, Sydney NSW 2000 Australia | D +612 9353 4219 | F +612 8220 6700 
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blloyd@claytonutz.com | www.claytonutz.com

From: Philip.Arnold@CliffordChance.com <Philip.Arnold@CliffordChance.com> 
Sent: Wednesday, 2 June 2021 5:46 PM
To: Tom.Jarvis@jws.com.au; Lloyd, Bruce <blloyd@claytonutz.com>
Cc: wolfgang.hellmann@jws.com.au; Richmond, Elizabeth <erichmond@claytonutz.com>; Fritz,
Damiano <dfritz@claytonutz.com>; Grahame, Scott <sgrahame@claytonutz.com>; Barber, Dylan
<dbarber@claytonutz.com>; Isabella.Ledden@CliffordChance.com;
Michael.Gvozdenovic@CliffordChance.com; Angel.Fu@CliffordChance.com;
Dave.Poddar@CliffordChance.com
Subject: RE: [EXT] ACT 1 of 2021: Hearing Book and NSWMC submissions [CU-Legal.FID3240377]
[JWS-DOCUMENTS.FID516820]

External Email

Dear Tom, Bruce

The Tribunal's directions of 8 April 2021 required, at Direction 13(c) that the Hearing Book be
divided into folders.  NSWMC has accordingly prepared a Hearing Book comprising different
folders for each part of the Draft Index (attached).  The practical consequence is that the
Hearing Book has different folders for Part A (Tabs 1-4), Part B (Tab 5), Part C (Tabs 6-8.6), Part D
(Tabs 9-28), and Part E (Tabs 29-55).

The Hearing Book is accordingly structured in a way which separates the material to which PNO
objects (Tabs 9-55) from the material to which it does not object (Tabs 1-8).  No functional
purpose or utility would be served by further isolating that material and referring to it as
"Supplementary Material".  That course would also disturb the electronic structure of the
Hearing Book and cause wasted time and cost.  And it would result in a Hearing Book that is
plainly inconsistent with Direction 11 which requires the Hearing Book to list "all documents
proposed to be relied upon at the hearing".

The substance of the parties' dispute appears to be whether the material contained at Tabs 9-55
is able to be taken into account by the Tribunal.  That dispute should be dealt with on its merits,
rather than in proxy through the contents of the Hearing Book.  If the Tribunal determines it
cannot have regard to any material contained in the Hearing Book, it will disregard it, as courts
and tribunals regularly do.

In the circumstances, NSWMC is content to file the Hearing Book under cover of the email
proposed by Mr Lloyd on 31 May 2021 at 10.39am.  Alternatively, it will file the Hearing Book
without comment (noting the Directions do not require the Hearing book to be agreed by the
parties).

Regards
Philip
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Philip Arnold
Senior Associate
Clifford Chance LLP
Level 16, No. 1 O'Connell Street
Sydney NSW 2000 Australia
Direct Dial: +61 2 8922 8503
Mobile: +61 422 947 403
Email: philip.arnold@cliffordchance.com

Pronouns / He, Him, His

From: Tom Jarvis <Tom.Jarvis@jws.com.au> 
Sent: Wednesday, 2 June 2021 4:06 PM
To: Lloyd, Bruce <blloyd@claytonutz.com>; Arnold, Philip (Antitrust-SYD)
<Philip.Arnold@CliffordChance.com>
Cc: Wolfgang Hellmann <wolfgang.hellmann@jws.com.au>; Richmond, Elizabeth
<erichmond@claytonutz.com>; Fritz, Damiano <dfritz@claytonutz.com>; Grahame, Scott
<sgrahame@claytonutz.com>; Barber, Dylan <dbarber@claytonutz.com>; Ledden, Isabella
(Antitrust-SYD) <Isabella.Ledden@CliffordChance.com>; Gvozdenovic, Michael (Antitrust-SYD)
<Michael.Gvozdenovic@CliffordChance.com>; Fu, Angel (Antitrust-SYD)
<Angel.Fu@CliffordChance.com>; Poddar, Dave (Antitrust-SYD)
<Dave.Poddar@CliffordChance.com>
Subject: RE: [EXT] ACT 1 of 2021: Hearing Book and NSWMC submissions [CU-Legal.FID3240377]
[JWS-DOCUMENTS.FID516820]

Dear Bruce and Philip

So that we can get final instructions from our client about the proposed communication to the
Tribunal, we would appreciate hearing from Clifford Chance whether they agree with the most recent
amendments suggested by Clayton Utz.

Assuming we receive that confirmation, I expect to be able to obtain instructions by COB tomorrow.

Regards

Tom Jarvis
Partner | Johnson Winter & Slattery

D +61 3 8611 1336
M +61 414 811 601
E tom.jarvis@jws.com.au

Website | LinkedIn

DISPUTE RESOLUTION TEAM OF THE YEAR
LAWYERS WEEKLY AUSTRALIAN LAW AWARDS

ALTERNATIVE DISPUTE RESOLUTION PRACTICE OF THE YEAR
BEST LAWYERS AUSTRALIA

IMPORTANT NOTICE
This email and any attachments are confidential material and may be subject to legal or other professional privilege. If you are not
the intended recipient, please tell us immediately by return email and delete it. Confidentiality and privilege are not waived and you
must not disclose or use any of the material. Unauthorised access, use or reproduction in any form by any person other than the
intended recipient is prohibited. We do not warrant that this email or any files transmitted with it are free of viruses or any other
electronic defect. Liability limited by a scheme approved under Professional Standards Legislation.

~~*~~
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From: Lloyd, Bruce <blloyd@claytonutz.com> 
Sent: Tuesday, 1 June 2021 8:36 PM
To: Philip.Arnold@CliffordChance.com
Cc: Tom Jarvis <Tom.Jarvis@jws.com.au>; Wolfgang Hellmann
<wolfgang.hellmann@jws.com.au>; Richmond, Elizabeth <erichmond@claytonutz.com>; Fritz,
Damiano <dfritz@claytonutz.com>; Grahame, Scott <sgrahame@claytonutz.com>; Barber, Dylan
<dbarber@claytonutz.com>; Isabella.Ledden@CliffordChance.com;
Michael.Gvozdenovic@CliffordChance.com; Angel.Fu@CliffordChance.com;
Dave.Poddar@CliffordChance.com
Subject: RE: [EXT] ACT 1 of 2021: Hearing Book and NSWMC submissions [CU-Legal.FID3240377]
 
Dear Philip
 
PNO opposes:
 
1.          the filing of a Hearing Book that includes the contested documents (at tabs 9-55 of the draft
index) which are to be the subject of an interlocutory hearing before the Tribunal; and
 
2.         the applications by your client for the issue of notices under ss 44K(6A) or 44ZZOAAA(5) you
have foreshadowed. 
 
PNO's position is that the contested documents should not be filed as part of a Hearing Book in this
proceeding until the Tribunal has determined whether they are properly before it on review. 
 
Accordingly, we consider that the appropriate approach in the circumstances is for your client to
prepare:
 

1. a Hearing Book containing the uncontroversial material (being tabs 1-8 of the draft index) for
filing; and

2. a separate supplementary book containing the controversial material, to be circulated to the
parties only.

 
Whether the book of further material described at (2) should be received by the Tribunal will be the
subject of the interlocutory hearing. 
 
In relation to PNO's confidential submissions to the NCC (identified at tabs 14, 21 and 28 of your
client's draft index), PNO will await the determination of the Tribunal as to whether these documents
are requested for the purpose of the review hearing, and reserves its position in relation to the
confidentiality of these documents. 
 
We therefore propose the amendments shaded yellow to your proposed joint communication to the
Tribunal:
 

Dear Ms Young, Associate
 
We attach by way of filing and service a Hearing Book in accordance with Direction 13 of the
Tribunal's Directions of 8 April 2021.
 
We note that:

·        NSWMC considers that there are additional documents other than those currently in
the Hearing Book which are properly before the Tribunal.  With limited exception,
they are identified at Appendix A to the NCC's Final Recommendation and form part
of the NCC's Final Recommendation, which was taken into account by the
Treasurer.  The approach taken by NSWMC is consistent with the material that was
before the Tribunal in Re Application by Glencore Coal Pty Ltd (ACT 1 of 2016).

·        PNO does not consent to the inclusion of the additional the documents proposed by

117

mailto:blloyd@claytonutz.com
mailto:Philip.Arnold@CliffordChance.com
mailto:Tom.Jarvis@jws.com.au
mailto:wolfgang.hellmann@jws.com.au
mailto:erichmond@claytonutz.com
mailto:dfritz@claytonutz.com
mailto:sgrahame@claytonutz.com
mailto:dbarber@claytonutz.com
mailto:Isabella.Ledden@CliffordChance.com
mailto:Michael.Gvozdenovic@CliffordChance.com
mailto:Angel.Fu@CliffordChance.com
mailto:Dave.Poddar@CliffordChance.com


NSWMC.  As a result, these have not been included in the Hearing Book at this time.
at tabs 9-55 of the Hearing Book.  PNO considers those documents are not before
the Tribunal in this proceeding, and that the inclusion of the that material at tabs 9-55
is contrary to the conclusion of the High Court in The Pilbara Infrastructure Pty Ltd v
Australian Competition Tribunal (2012) 246 CLR 379 and the observations of
O'Bryan J at the case management hearing on 7 April 2021 (see T11.28-35, 13.20-
25, 13.35-40).

· In light of the dispute raised by PNO, and in order to ensure the efficient disposition
of that dispute, NSWMC intends to file an application under s 44K(6) and/or s
44ZZOAAA(5) and to seek a half-day hearing for the determination of that
application.

· The NCC has not indicated any view on this matter.
· The parties respectfully request the Tribunal to indicate some possible dates and

times (or any periods of availability) for a hearing so that the parties can identify a
date that is suitable to counsel.

This email is sent with the consent of the parties and the NCC.

Please let us know if your client agrees to this approach. 

Regards

Bruce

Bruce Lloyd, Partner
Clayton Utz
Level 15, 1 Bligh Street, Sydney NSW 2000 Australia | D +612 9353 4219 | F +612 8220 6700 
blloyd@claytonutz.com | www.claytonutz.com

From: Philip.Arnold@CliffordChance.com <Philip.Arnold@CliffordChance.com> 
Sent: Monday, 31 May 2021 6:37 PM
To: Fritz, Damiano <dfritz@claytonutz.com>
Cc: Tom.Jarvis@jws.com.au; wolfgang.hellmann@jws.com.au; Lloyd, Bruce
<blloyd@claytonutz.com>; Richmond, Elizabeth <erichmond@claytonutz.com>; Grahame, Scott
<sgrahame@claytonutz.com>; Barber, Dylan <dbarber@claytonutz.com>;
Isabella.Ledden@CliffordChance.com; Michael.Gvozdenovic@CliffordChance.com;
Angel.Fu@CliffordChance.com; Dave.Poddar@CliffordChance.com
Subject: RE: [EXT] ACT 1 of 2021: Hearing Book and NSWMC submissions [CU-Legal.FID3240377]

External Email

Dear Damiano

Hearing book
We await the NCC's confirmation of its position prior to filing the Hearing Book.

We note that we have not been provided with the confidential version of PNO's submissions to
the NCC dated 26 August 2020 (Tab 14 of the Draft Index), 7 September 2020 (Tab 21), and 25
November 2020 (Tab 28). We would be grateful if you would provide a copy of these if you
would like them to be included in the Hearing Book.
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Submissions
We expect to be in a position to file and serve no later than tomorrow.

Kind regards
Philip

Philip Arnold
Senior Associate
Clifford Chance LLP
Level 16, No. 1 O'Connell Street
Sydney NSW 2000 Australia
Direct Dial: +61 2 8922 8503
Mobile: +61 422 947 403
Email: philip.arnold@cliffordchance.com

Pronouns / He, Him, His

From: Fritz, Damiano <dfritz@claytonutz.com> 
Sent: Friday, 28 May 2021 3:40 PM
To: Poddar, Dave (Antitrust-SYD) <Dave.Poddar@CliffordChance.com>; Arnold, Philip (Antitrust-
SYD) <Philip.Arnold@CliffordChance.com>; Fu, Angel (Antitrust-SYD)
<Angel.Fu@CliffordChance.com>; Gvozdenovic, Michael (Antitrust-SYD)
<Michael.Gvozdenovic@CliffordChance.com>
Cc: Tom.Jarvis@jws.com.au; wolfgang.hellmann@jws.com.au; Lloyd, Bruce
<blloyd@claytonutz.com>; Richmond, Elizabeth <erichmond@claytonutz.com>; Grahame, Scott
<sgrahame@claytonutz.com>; Barber, Dylan <dbarber@claytonutz.com>
Subject: [EXT] ACT 1 of 2021: Hearing Book and NSWMC submissions [CU-Legal.FID3240377]

Dear Colleagues

ACT 1 of 2021: Application by NSW Minerals Council

We would be grateful if you could let us know when we might expect to receive the Hearing Book,
and your client's submissions, in the above proceeding? 

Regards

Damiano Fritz, Lawyer
Clayton Utz
Level 15, 1 Bligh Street, Sydney NSW 2000 Australia | D +612 9353 4881 | F +612 8220 6700 |
dfritz@claytonutz.com | www.claytonutz.com
Please consider the environment before printing this e-mail

This message and any attachment are confidential and may be privileged or otherwise
protected from disclosure. If you are not the intended recipient, please telephone or email
the sender and delete this message and any attachment from your system. If you are not the
intended recipient you must not copy this message or attachment or disclose the contents to
any other person. 
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Liability limited by a scheme approved under Professional Standards Legislation. 
  
Clifford Chance as a global firm regularly shares client and/or matter-related data among
its different offices and support entities in strict compliance with internal control policies
and statutory requirements. Incoming and outgoing email communications may be
monitored by Clifford Chance, as permitted by applicable law and regulations. 
  
For further information about Clifford Chance please see our website at
http://www.cliffordchance.comor refer to any Clifford Chance office.

Switchboard: +61 2 8922 8000
Fax: +61 2 8922 8088

To contact any other office
http://www.cliffordchance.com/about_us/find_people_and_offices.html

For details of how we process personal data, please see our updated privacy statement.

 

[CC]21-40735926[/CC]
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COMMONWEALTH OF AUSTRALIA 

Competition and Consumer Act 2010 (Cth) 

IN THE AUSTRALIAN COMPETITION TRIBUNAL 

File No: ACT 1 of 2021 

Re: Application for review lodged by New South Wales Minerals 
Council under subsection 44K(2) of the Competition and 
Consumer Act 2010 (Cth) of the decision of the designated 
Minister under subsection 44H(1) of the Competition and 
Consumer Act 2010 (Cth) 

Applicant: New South Wales Minerals Council 

ANNEXURE CERTIFICATE 
DP-27 

This is the Annexure marked “DP-27” referred to in the affidavit of Dave Poddar affirmed at 
Sydney in New South Wales on 7 June 2021.  

Before me: 

Signature of witness 

Michael John Gvozdenovic  

Solicitor of the Supreme Court of New South Wales
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From: Arnold, Philip (Antitrust-SYD)
To: Lloyd, Bruce
Cc: wolfgang.hellmann@jws.com.au; Tom.Jarvis@jws.com.au; Richmond, Elizabeth; Fritz, Damiano; Grahame,

Scott; Barber, Dylan; Ledden, Isabella (Antitrust-SYD); Gvozdenovic, Michael (Antitrust-SYD); Fu, Angel
(Antitrust-SYD); Poddar, Dave (Antitrust-SYD)

Subject: RE: [EXT] ACT 1 of 2021: Hearing Book and NSWMC submissions [CU-Legal.FID3240377] [JWS-
DOCUMENTS.FID516820]

Date: Thursday, 3 June 2021 1:04:19 PM

Dear Bruce
 
In the absence of agreement from the NCC, we suggest the amendments in red to the below
email.  The NCC will be able to indicate its position separately.  If the amendments are
acceptable to your client, we will file the Hearing Book imminently under cover of the below
email.
 
Kind regards
Philip
 
Philip Arnold
Senior Associate
Clifford Chance LLP
Level 16, No. 1 O'Connell Street
Sydney NSW 2000 Australia
Direct Dial: +61 2 8922 8503
Mobile: +61 422 947 403
Email: philip.arnold@cliffordchance.com
 
Pronouns / He, Him, His
 

From: Lloyd, Bruce <blloyd@claytonutz.com> 
Sent: Thursday, 3 June 2021 12:45 PM
To: Arnold, Philip (Antitrust-SYD) <Philip.Arnold@CliffordChance.com>
Cc: wolfgang.hellmann@jws.com.au; Tom.Jarvis@jws.com.au; Richmond, Elizabeth
<erichmond@claytonutz.com>; Fritz, Damiano <dfritz@claytonutz.com>; Grahame, Scott
<sgrahame@claytonutz.com>; Barber, Dylan <dbarber@claytonutz.com>; Ledden, Isabella
(Antitrust-SYD) <Isabella.Ledden@CliffordChance.com>; Gvozdenovic, Michael (Antitrust-SYD)
<Michael.Gvozdenovic@CliffordChance.com>; Fu, Angel (Antitrust-SYD)
<Angel.Fu@CliffordChance.com>; Poddar, Dave (Antitrust-SYD)
<Dave.Poddar@CliffordChance.com>
Subject: RE: [EXT] ACT 1 of 2021: Hearing Book and NSWMC submissions [CU-Legal.FID3240377]
[JWS-DOCUMENTS.FID516820]
 
Dear Philip
 
We refer to Ms Young's email to the parties of 12.12pm today. 
 
PNO is willing to adopt the course proposed in your email below, namely for your client to:
 

1. file a Hearing Book divided into Part A (tabs 1-4), Part B (tab 5), Part C (tabs 6-8.6), Part D
(tabs 9-28), and Part E (tabs 29-55), such that the contested material is separated at Parts D
and E;
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2. under cover of the following email:

Dear Ms Young, Associate

We attach by way of filing and service a Hearing Book in accordance with Direction 13 of the
Tribunal's Directions of 8 April 2021.

We note that:
· NSWMC considers that the documents in the Hearing Book are properly before the

Tribunal.  With limited exception, they are identified at Appendix A to the NCC's Final
Recommendation and form part of the NCC's Final Recommendation, which was
taken into account by the Treasurer.  The approach taken by NSWMC is consistent
with the material that was before the Tribunal in Re Application by Glencore Coal Pty
Ltd (ACT 1 of 2016).

· PNO does not consent to the inclusion of the documents at tabs 9-55 of the Hearing
Book.  PNO considers those documents are not before the Tribunal in this
proceeding, and that the inclusion of the material at tabs 9-55 is contrary to the
conclusion of the High Court in The Pilbara Infrastructure Pty Ltd v Australian
Competition Tribunal (2012) 246 CLR 379 and the observations of O'Bryan J at the
case management hearing on 7 April 2021 (see T11.28-35, 13.20-25, 13.35-40).

· In light of the dispute raised by PNO, and in order to ensure the efficient disposition
of that dispute, NSWMC intends to file an application under s 44K(6) and/or s
44ZZOAAA(5) and to seek a half-day hearing for the determination of that
application.

· The NCC has not indicated any view on this matter.
· The parties respectfully request the Tribunal to indicate some possible dates and

times (or any periods of availability) for a hearing so that the parties can identify a
date that is suitable to counsel.

This email is sent with the consent of the parties and the NCC.

We look forward to receiving your client's foreshadowed applications under ss 44K(6A) and/or
44ZZOAAA(5) as soon as practicable. 

Regards

Bruce

Bruce Lloyd, Partner
Clayton Utz
Level 15, 1 Bligh Street, Sydney NSW 2000 Australia | D +612 9353 4219 | F +612 8220 6700 
blloyd@claytonutz.com | www.claytonutz.com

From: Philip.Arnold@CliffordChance.com <Philip.Arnold@CliffordChance.com> 
Sent: Wednesday, 2 June 2021 5:46 PM
To: Tom.Jarvis@jws.com.au; Lloyd, Bruce <blloyd@claytonutz.com>
Cc: wolfgang.hellmann@jws.com.au; Richmond, Elizabeth <erichmond@claytonutz.com>; Fritz,
Damiano <dfritz@claytonutz.com>; Grahame, Scott <sgrahame@claytonutz.com>; Barber, Dylan
<dbarber@claytonutz.com>; Isabella.Ledden@CliffordChance.com;
Michael.Gvozdenovic@CliffordChance.com; Angel.Fu@CliffordChance.com;
Dave.Poddar@CliffordChance.com
Subject: RE: [EXT] ACT 1 of 2021: Hearing Book and NSWMC submissions [CU-Legal.FID3240377]
[JWS-DOCUMENTS.FID516820]
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External Email

 
Dear Tom, Bruce
 
The Tribunal's directions of 8 April 2021 required, at Direction 13(c) that the Hearing Book be
divided into folders.  NSWMC has accordingly prepared a Hearing Book comprising different
folders for each part of the Draft Index (attached).  The practical consequence is that the
Hearing Book has different folders for Part A (Tabs 1-4), Part B (Tab 5), Part C (Tabs 6-8.6), Part D
(Tabs 9-28), and Part E (Tabs 29-55).
 
The Hearing Book is accordingly structured in a way which separates the material to which PNO
objects (Tabs 9-55) from the material to which it does not object (Tabs 1-8).  No functional
purpose or utility would be served by further isolating that material and referring to it as
"Supplementary Material".  That course would also disturb the electronic structure of the
Hearing Book and cause wasted time and cost.  And it would result in a Hearing Book that is
plainly inconsistent with Direction 11 which requires the Hearing Book to list "all documents
proposed to be relied upon at the hearing".
 
The substance of the parties' dispute appears to be whether the material contained at Tabs 9-55
is able to be taken into account by the Tribunal.  That dispute should be dealt with on its merits,
rather than in proxy through the contents of the Hearing Book.  If the Tribunal determines it
cannot have regard to any material contained in the Hearing Book, it will disregard it, as courts
and tribunals regularly do.
 
In the circumstances, NSWMC is content to file the Hearing Book under cover of the email
proposed by Mr Lloyd on 31 May 2021 at 10.39am.  Alternatively, it will file the Hearing Book
without comment (noting the Directions do not require the Hearing book to be agreed by the
parties).
 
Regards
Philip
 
 
Philip Arnold
Senior Associate
Clifford Chance LLP
Level 16, No. 1 O'Connell Street
Sydney NSW 2000 Australia
Direct Dial: +61 2 8922 8503
Mobile: +61 422 947 403
Email: philip.arnold@cliffordchance.com
 
Pronouns / He, Him, His
 

From: Tom Jarvis <Tom.Jarvis@jws.com.au> 
Sent: Wednesday, 2 June 2021 4:06 PM
To: Lloyd, Bruce <blloyd@claytonutz.com>; Arnold, Philip (Antitrust-SYD)
<Philip.Arnold@CliffordChance.com>
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Cc: Wolfgang Hellmann <wolfgang.hellmann@jws.com.au>; Richmond, Elizabeth
<erichmond@claytonutz.com>; Fritz, Damiano <dfritz@claytonutz.com>; Grahame, Scott
<sgrahame@claytonutz.com>; Barber, Dylan <dbarber@claytonutz.com>; Ledden, Isabella
(Antitrust-SYD) <Isabella.Ledden@CliffordChance.com>; Gvozdenovic, Michael (Antitrust-SYD)
<Michael.Gvozdenovic@CliffordChance.com>; Fu, Angel (Antitrust-SYD)
<Angel.Fu@CliffordChance.com>; Poddar, Dave (Antitrust-SYD)
<Dave.Poddar@CliffordChance.com>
Subject: RE: [EXT] ACT 1 of 2021: Hearing Book and NSWMC submissions [CU-Legal.FID3240377]
[JWS-DOCUMENTS.FID516820]
 
Dear Bruce and Philip
 
So that we can get final instructions from our client about the proposed communication to the
Tribunal, we would appreciate hearing from Clifford Chance whether they agree with the most recent
amendments suggested by Clayton Utz.
 
Assuming we receive that confirmation, I expect to be able to obtain instructions by COB tomorrow.
 
Regards
 
Tom Jarvis
Partner | Johnson Winter & Slattery

D +61 3 8611 1336
M +61 414 811 601
E tom.jarvis@jws.com.au

Website | LinkedIn

DISPUTE RESOLUTION TEAM OF THE YEAR
LAWYERS WEEKLY AUSTRALIAN LAW AWARDS

ALTERNATIVE DISPUTE RESOLUTION PRACTICE OF THE YEAR
BEST LAWYERS AUSTRALIA
 
 
IMPORTANT NOTICE
This email and any attachments are confidential material and may be subject to legal or other professional privilege. If you are not
the intended recipient, please tell us immediately by return email and delete it. Confidentiality and privilege are not waived and you
must not disclose or use any of the material. Unauthorised access, use or reproduction in any form by any person other than the
intended recipient is prohibited. We do not warrant that this email or any files transmitted with it are free of viruses or any other
electronic defect. Liability limited by a scheme approved under Professional Standards Legislation.

~~*~~

From: Lloyd, Bruce <blloyd@claytonutz.com> 
Sent: Tuesday, 1 June 2021 8:36 PM
To: Philip.Arnold@CliffordChance.com
Cc: Tom Jarvis <Tom.Jarvis@jws.com.au>; Wolfgang Hellmann
<wolfgang.hellmann@jws.com.au>; Richmond, Elizabeth <erichmond@claytonutz.com>; Fritz,
Damiano <dfritz@claytonutz.com>; Grahame, Scott <sgrahame@claytonutz.com>; Barber, Dylan
<dbarber@claytonutz.com>; Isabella.Ledden@CliffordChance.com;
Michael.Gvozdenovic@CliffordChance.com; Angel.Fu@CliffordChance.com;
Dave.Poddar@CliffordChance.com
Subject: RE: [EXT] ACT 1 of 2021: Hearing Book and NSWMC submissions [CU-Legal.FID3240377]
 
Dear Philip
 
PNO opposes:
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1. the filing of a Hearing Book that includes the contested documents (at tabs 9-55 of the draft
index) which are to be the subject of an interlocutory hearing before the Tribunal; and

2. the applications by your client for the issue of notices under ss 44K(6A) or 44ZZOAAA(5) you
have foreshadowed.

PNO's position is that the contested documents should not be filed as part of a Hearing Book in this
proceeding until the Tribunal has determined whether they are properly before it on review. 

Accordingly, we consider that the appropriate approach in the circumstances is for your client to
prepare:

1. a Hearing Book containing the uncontroversial material (being tabs 1-8 of the draft index) for
filing; and

2. a separate supplementary book containing the controversial material, to be circulated to the
parties only.

Whether the book of further material described at (2) should be received by the Tribunal will be the
subject of the interlocutory hearing. 

In relation to PNO's confidential submissions to the NCC (identified at tabs 14, 21 and 28 of your
client's draft index), PNO will await the determination of the Tribunal as to whether these documents
are requested for the purpose of the review hearing, and reserves its position in relation to the
confidentiality of these documents. 

We therefore propose the amendments shaded yellow to your proposed joint communication to the
Tribunal:

Dear Ms Young, Associate

We attach by way of filing and service a Hearing Book in accordance with Direction 13 of the
Tribunal's Directions of 8 April 2021.

We note that:
NSWMC considers that there are additional documents other than those currently in
the Hearing Book which are properly before the Tribunal.  With limited exception, they
are identified at Appendix A to the NCC's Final Recommendation and form part of the
NCC's Final Recommendation, which was taken into account by the Treasurer.  The
approach taken by NSWMC is consistent with the material that was before the
Tribunal in Re Application by Glencore Coal Pty Ltd (ACT 1 of 2016).
PNO does not consent to the inclusion of the additional the documents proposed by
NSWMC.  As a result, these have not been included in the Hearing Book at this time.
at tabs 9-55 of the Hearing Book.  PNO considers those documents are not before the
Tribunal in this proceeding, and that the inclusion of the that material at tabs 9-55 is
contrary to the conclusion of the High Court in The Pilbara Infrastructure Pty Ltd v
Australian Competition Tribunal (2012) 246 CLR 379 and the observations of O'Bryan
J at the case management hearing on 7 April 2021 (see T11.28-35, 13.20-25, 13.35-
40).
In light of the dispute raised by PNO, and in order to ensure the efficient disposition of
that dispute, NSWMC intends to file an application under s 44K(6) and/or s
44ZZOAAA(5) and to seek a half-day hearing for the determination of that application.
The NCC has not indicated any view on this matter.
The parties respectfully request the Tribunal to indicate some possible dates and
times (or any periods of availability) for a hearing so that the parties can identify a date
that is suitable to counsel.
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This email is sent with the consent of the parties and the NCC.

 
Please let us know if your client agrees to this approach. 
 
Regards
 
Bruce
 
 
Bruce Lloyd, Partner
Clayton Utz
Level 15, 1 Bligh Street, Sydney NSW 2000 Australia | D +612 9353 4219 | F +612 8220 6700 
blloyd@claytonutz.com | www.claytonutz.com

 
 

From: Philip.Arnold@CliffordChance.com <Philip.Arnold@CliffordChance.com> 
Sent: Monday, 31 May 2021 6:37 PM
To: Fritz, Damiano <dfritz@claytonutz.com>
Cc: Tom.Jarvis@jws.com.au; wolfgang.hellmann@jws.com.au; Lloyd, Bruce
<blloyd@claytonutz.com>; Richmond, Elizabeth <erichmond@claytonutz.com>; Grahame, Scott
<sgrahame@claytonutz.com>; Barber, Dylan <dbarber@claytonutz.com>;
Isabella.Ledden@CliffordChance.com; Michael.Gvozdenovic@CliffordChance.com;
Angel.Fu@CliffordChance.com; Dave.Poddar@CliffordChance.com
Subject: RE: [EXT] ACT 1 of 2021: Hearing Book and NSWMC submissions [CU-Legal.FID3240377]
 

External Email

 
Dear Damiano
 
Hearing book
We await the NCC's confirmation of its position prior to filing the Hearing Book.
 
We note that we have not been provided with the confidential version of PNO's submissions to
the NCC dated 26 August 2020 (Tab 14 of the Draft Index), 7 September 2020 (Tab 21), and 25
November 2020 (Tab 28). We would be grateful if you would provide a copy of these if you
would like them to be included in the Hearing Book.
 
Submissions
We expect to be in a position to file and serve no later than tomorrow.
 
Kind regards
Philip
 
Philip Arnold
Senior Associate
Clifford Chance LLP
Level 16, No. 1 O'Connell Street
Sydney NSW 2000 Australia
Direct Dial: +61 2 8922 8503
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Mobile: +61 422 947 403
Email: philip.arnold@cliffordchance.com

Pronouns / He, Him, His

From: Fritz, Damiano <dfritz@claytonutz.com> 
Sent: Friday, 28 May 2021 3:40 PM
To: Poddar, Dave (Antitrust-SYD) <Dave.Poddar@CliffordChance.com>; Arnold, Philip (Antitrust-
SYD) <Philip.Arnold@CliffordChance.com>; Fu, Angel (Antitrust-SYD)
<Angel.Fu@CliffordChance.com>; Gvozdenovic, Michael (Antitrust-SYD)
<Michael.Gvozdenovic@CliffordChance.com>
Cc: Tom.Jarvis@jws.com.au; wolfgang.hellmann@jws.com.au; Lloyd, Bruce
<blloyd@claytonutz.com>; Richmond, Elizabeth <erichmond@claytonutz.com>; Grahame, Scott
<sgrahame@claytonutz.com>; Barber, Dylan <dbarber@claytonutz.com>
Subject: [EXT] ACT 1 of 2021: Hearing Book and NSWMC submissions [CU-Legal.FID3240377]

Dear Colleagues

ACT 1 of 2021: Application by NSW Minerals Council

We would be grateful if you could let us know when we might expect to receive the Hearing Book,
and your client's submissions, in the above proceeding? 

Regards

Damiano Fritz, Lawyer
Clayton Utz
Level 15, 1 Bligh Street, Sydney NSW 2000 Australia | D +612 9353 4881 | F +612 8220 6700 |
dfritz@claytonutz.com | www.claytonutz.com
Please consider the environment before printing this e-mail

This message and any attachment are confidential and may be privileged or otherwise
protected from disclosure. If you are not the intended recipient, please telephone or email
the sender and delete this message and any attachment from your system. If you are not the
intended recipient you must not copy this message or attachment or disclose the contents to
any other person. 

Liability limited by a scheme approved under Professional Standards Legislation. 

Clifford Chance as a global firm regularly shares client and/or matter-related data among
its different offices and support entities in strict compliance with internal control policies
and statutory requirements. Incoming and outgoing email communications may be
monitored by Clifford Chance, as permitted by applicable law and regulations. 

For further information about Clifford Chance please see our website at
http://www.cliffordchance.comor refer to any Clifford Chance office.

Switchboard: +61 2 8922 8000
Fax: +61 2 8922 8088

To contact any other office
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http://www.cliffordchance.com/about_us/find_people_and_offices.html

For details of how we process personal data, please see our updated privacy statement.

[CC]21-40735926[/CC]
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COMMONWEALTH OF AUSTRALIA 

Competition and Consumer Act 2010 (Cth) 

IN THE AUSTRALIAN COMPETITION TRIBUNAL 

File No: ACT 1 of 2021 

Re: Application for review lodged by New South Wales Minerals 
Council under subsection 44K(2) of the Competition and 
Consumer Act 2010 (Cth) of the decision of the designated 
Minister under subsection 44H(1) of the Competition and 
Consumer Act 2010 (Cth) 

Applicant: New South Wales Minerals Council 

ANNEXURE CERTIFICATE 
DP-28 

This is the Annexure marked “DP-28” referred to in the affidavit of Dave Poddar affirmed at 
Sydney in New South Wales on 7 June 2021.  

Before me: 

Signature of witness 

Michael John Gvozdenovic  

Solicitor of the Supreme Court of New South Wales
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From: Lloyd, Bruce
To: Arnold, Philip (Antitrust-SYD)
Cc: wolfgang.hellmann@jws.com.au; Tom.Jarvis@jws.com.au; Richmond, Elizabeth; Fritz, Damiano; Grahame,

Scott; Barber, Dylan; Ledden, Isabella (Antitrust-SYD); Gvozdenovic, Michael (Antitrust-SYD); Fu, Angel
(Antitrust-SYD); Poddar, Dave (Antitrust-SYD)

Subject: RE: [EXT] ACT 1 of 2021: Hearing Book and NSWMC submissions [CU-Legal.FID3240377] [JWS-
DOCUMENTS.FID516820]

Date: Thursday, 3 June 2021 1:13:52 PM

Philip
 
For our part, we have no objection to your proposed edits in red.
 
Regards
 
Bruce
 
 
Bruce Lloyd, Partner
Clayton Utz
Level 15, 1 Bligh Street, Sydney NSW 2000 Australia | D +612 9353 4219 | F +612 8220 6700 
blloyd@claytonutz.com | www.claytonutz.com

 
 
 

From: Philip.Arnold@CliffordChance.com <Philip.Arnold@CliffordChance.com> 
Sent: Thursday, 3 June 2021 1:04 PM
To: Lloyd, Bruce <blloyd@claytonutz.com>
Cc: wolfgang.hellmann@jws.com.au; Tom.Jarvis@jws.com.au; Richmond, Elizabeth
<erichmond@claytonutz.com>; Fritz, Damiano <dfritz@claytonutz.com>; Grahame, Scott
<sgrahame@claytonutz.com>; Barber, Dylan <dbarber@claytonutz.com>;
Isabella.Ledden@CliffordChance.com; Michael.Gvozdenovic@CliffordChance.com;
Angel.Fu@CliffordChance.com; Dave.Poddar@CliffordChance.com
Subject: RE: [EXT] ACT 1 of 2021: Hearing Book and NSWMC submissions [CU-Legal.FID3240377]
[JWS-DOCUMENTS.FID516820]
 

External Email

 
Dear Bruce
 
In the absence of agreement from the NCC, we suggest the amendments in red to the below
email.  The NCC will be able to indicate its position separately.  If the amendments are
acceptable to your client, we will file the Hearing Book imminently under cover of the below
email.
 
Kind regards
Philip
 
Philip Arnold
Senior Associate
Clifford Chance LLP
Level 16, No. 1 O'Connell Street
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Sydney NSW 2000 Australia
Direct Dial: +61 2 8922 8503
Mobile: +61 422 947 403
Email: philip.arnold@cliffordchance.com

Pronouns / He, Him, His

From: Lloyd, Bruce <blloyd@claytonutz.com> 
Sent: Thursday, 3 June 2021 12:45 PM
To: Arnold, Philip (Antitrust-SYD) <Philip.Arnold@CliffordChance.com>
Cc: wolfgang.hellmann@jws.com.au; Tom.Jarvis@jws.com.au; Richmond, Elizabeth
<erichmond@claytonutz.com>; Fritz, Damiano <dfritz@claytonutz.com>; Grahame, Scott
<sgrahame@claytonutz.com>; Barber, Dylan <dbarber@claytonutz.com>; Ledden, Isabella
(Antitrust-SYD) <Isabella.Ledden@CliffordChance.com>; Gvozdenovic, Michael (Antitrust-SYD)
<Michael.Gvozdenovic@CliffordChance.com>; Fu, Angel (Antitrust-SYD)
<Angel.Fu@CliffordChance.com>; Poddar, Dave (Antitrust-SYD)
<Dave.Poddar@CliffordChance.com>
Subject: RE: [EXT] ACT 1 of 2021: Hearing Book and NSWMC submissions [CU-Legal.FID3240377]
[JWS-DOCUMENTS.FID516820]

Dear Philip

We refer to Ms Young's email to the parties of 12.12pm today. 

PNO is willing to adopt the course proposed in your email below, namely for your client to:

1. file a Hearing Book divided into Part A (tabs 1-4), Part B (tab 5), Part C (tabs 6-8.6), Part D
(tabs 9-28), and Part E (tabs 29-55), such that the contested material is separated at Parts D
and E;

2. under cover of the following email:

Dear Ms Young, Associate

We attach by way of filing and service a Hearing Book in accordance with Direction 13 of the
Tribunal's Directions of 8 April 2021.

We note that:
· NSWMC considers that the documents in the Hearing Book are properly before the

Tribunal.  With limited exception, they are identified at Appendix A to the NCC's Final
Recommendation and form part of the NCC's Final Recommendation, which was
taken into account by the Treasurer.  The approach taken by NSWMC is consistent
with the material that was before the Tribunal in Re Application by Glencore Coal Pty
Ltd (ACT 1 of 2016).

· PNO does not consent to the inclusion of the documents at tabs 9-55 of the Hearing
Book.  PNO considers those documents are not before the Tribunal in this
proceeding, and that the inclusion of the material at tabs 9-55 is contrary to the
conclusion of the High Court in The Pilbara Infrastructure Pty Ltd v Australian
Competition Tribunal (2012) 246 CLR 379 and the observations of O'Bryan J at the
case management hearing on 7 April 2021 (see T11.28-35, 13.20-25, 13.35-40).

· In light of the dispute raised by PNO, and in order to ensure the efficient disposition
of that dispute, NSWMC intends to file an application under s 44K(6) and/or s
44ZZOAAA(5) and to seek a half-day hearing for the determination of that
application.
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· The NCC has not indicated any view on this matter.
· The parties respectfully request the Tribunal to indicate some possible dates and

times (or any periods of availability) for a hearing so that the parties can identify a
date that is suitable to counsel.

This email is sent with the consent of the parties and the NCC.

We look forward to receiving your client's foreshadowed applications under ss 44K(6A) and/or
44ZZOAAA(5) as soon as practicable. 

Regards

Bruce

Bruce Lloyd, Partner
Clayton Utz
Level 15, 1 Bligh Street, Sydney NSW 2000 Australia | D +612 9353 4219 | F +612 8220 6700 
blloyd@claytonutz.com | www.claytonutz.com

From: Philip.Arnold@CliffordChance.com <Philip.Arnold@CliffordChance.com> 
Sent: Wednesday, 2 June 2021 5:46 PM
To: Tom.Jarvis@jws.com.au; Lloyd, Bruce <blloyd@claytonutz.com>
Cc: wolfgang.hellmann@jws.com.au; Richmond, Elizabeth <erichmond@claytonutz.com>; Fritz,
Damiano <dfritz@claytonutz.com>; Grahame, Scott <sgrahame@claytonutz.com>; Barber, Dylan
<dbarber@claytonutz.com>; Isabella.Ledden@CliffordChance.com;
Michael.Gvozdenovic@CliffordChance.com; Angel.Fu@CliffordChance.com;
Dave.Poddar@CliffordChance.com
Subject: RE: [EXT] ACT 1 of 2021: Hearing Book and NSWMC submissions [CU-Legal.FID3240377]
[JWS-DOCUMENTS.FID516820]

External Email

Dear Tom, Bruce

The Tribunal's directions of 8 April 2021 required, at Direction 13(c) that the Hearing Book be
divided into folders.  NSWMC has accordingly prepared a Hearing Book comprising different
folders for each part of the Draft Index (attached).  The practical consequence is that the
Hearing Book has different folders for Part A (Tabs 1-4), Part B (Tab 5), Part C (Tabs 6-8.6), Part D
(Tabs 9-28), and Part E (Tabs 29-55).

The Hearing Book is accordingly structured in a way which separates the material to which PNO
objects (Tabs 9-55) from the material to which it does not object (Tabs 1-8).  No functional
purpose or utility would be served by further isolating that material and referring to it as
"Supplementary Material".  That course would also disturb the electronic structure of the
Hearing Book and cause wasted time and cost.  And it would result in a Hearing Book that is
plainly inconsistent with Direction 11 which requires the Hearing Book to list "all documents
proposed to be relied upon at the hearing".

133

mailto:blloyd@claytonutz.com
http://www.claytonutz.com/
mailto:Philip.Arnold@CliffordChance.com
mailto:Philip.Arnold@CliffordChance.com
mailto:Tom.Jarvis@jws.com.au
mailto:blloyd@claytonutz.com
mailto:wolfgang.hellmann@jws.com.au
mailto:erichmond@claytonutz.com
mailto:dfritz@claytonutz.com
mailto:sgrahame@claytonutz.com
mailto:dbarber@claytonutz.com
mailto:Isabella.Ledden@CliffordChance.com
mailto:Michael.Gvozdenovic@CliffordChance.com
mailto:Angel.Fu@CliffordChance.com
mailto:Dave.Poddar@CliffordChance.com


 
The substance of the parties' dispute appears to be whether the material contained at Tabs 9-55
is able to be taken into account by the Tribunal.  That dispute should be dealt with on its merits,
rather than in proxy through the contents of the Hearing Book.  If the Tribunal determines it
cannot have regard to any material contained in the Hearing Book, it will disregard it, as courts
and tribunals regularly do.
 
In the circumstances, NSWMC is content to file the Hearing Book under cover of the email
proposed by Mr Lloyd on 31 May 2021 at 10.39am.  Alternatively, it will file the Hearing Book
without comment (noting the Directions do not require the Hearing book to be agreed by the
parties).
 
Regards
Philip
 
 
Philip Arnold
Senior Associate
Clifford Chance LLP
Level 16, No. 1 O'Connell Street
Sydney NSW 2000 Australia
Direct Dial: +61 2 8922 8503
Mobile: +61 422 947 403
Email: philip.arnold@cliffordchance.com
 
Pronouns / He, Him, His
 

From: Tom Jarvis <Tom.Jarvis@jws.com.au> 
Sent: Wednesday, 2 June 2021 4:06 PM
To: Lloyd, Bruce <blloyd@claytonutz.com>; Arnold, Philip (Antitrust-SYD)
<Philip.Arnold@CliffordChance.com>
Cc: Wolfgang Hellmann <wolfgang.hellmann@jws.com.au>; Richmond, Elizabeth
<erichmond@claytonutz.com>; Fritz, Damiano <dfritz@claytonutz.com>; Grahame, Scott
<sgrahame@claytonutz.com>; Barber, Dylan <dbarber@claytonutz.com>; Ledden, Isabella
(Antitrust-SYD) <Isabella.Ledden@CliffordChance.com>; Gvozdenovic, Michael (Antitrust-SYD)
<Michael.Gvozdenovic@CliffordChance.com>; Fu, Angel (Antitrust-SYD)
<Angel.Fu@CliffordChance.com>; Poddar, Dave (Antitrust-SYD)
<Dave.Poddar@CliffordChance.com>
Subject: RE: [EXT] ACT 1 of 2021: Hearing Book and NSWMC submissions [CU-Legal.FID3240377]
[JWS-DOCUMENTS.FID516820]
 
Dear Bruce and Philip
 
So that we can get final instructions from our client about the proposed communication to the
Tribunal, we would appreciate hearing from Clifford Chance whether they agree with the most recent
amendments suggested by Clayton Utz.
 
Assuming we receive that confirmation, I expect to be able to obtain instructions by COB tomorrow.
 
Regards
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Tom Jarvis
Partner | Johnson Winter & Slattery

D +61 3 8611 1336
M +61 414 811 601
E tom.jarvis@jws.com.au

Website | LinkedIn

DISPUTE RESOLUTION TEAM OF THE YEAR
LAWYERS WEEKLY AUSTRALIAN LAW AWARDS

ALTERNATIVE DISPUTE RESOLUTION PRACTICE OF THE YEAR
BEST LAWYERS AUSTRALIA
 
 
IMPORTANT NOTICE
This email and any attachments are confidential material and may be subject to legal or other professional privilege. If you are not
the intended recipient, please tell us immediately by return email and delete it. Confidentiality and privilege are not waived and you
must not disclose or use any of the material. Unauthorised access, use or reproduction in any form by any person other than the
intended recipient is prohibited. We do not warrant that this email or any files transmitted with it are free of viruses or any other
electronic defect. Liability limited by a scheme approved under Professional Standards Legislation.

~~*~~

From: Lloyd, Bruce <blloyd@claytonutz.com> 
Sent: Tuesday, 1 June 2021 8:36 PM
To: Philip.Arnold@CliffordChance.com
Cc: Tom Jarvis <Tom.Jarvis@jws.com.au>; Wolfgang Hellmann
<wolfgang.hellmann@jws.com.au>; Richmond, Elizabeth <erichmond@claytonutz.com>; Fritz,
Damiano <dfritz@claytonutz.com>; Grahame, Scott <sgrahame@claytonutz.com>; Barber, Dylan
<dbarber@claytonutz.com>; Isabella.Ledden@CliffordChance.com;
Michael.Gvozdenovic@CliffordChance.com; Angel.Fu@CliffordChance.com;
Dave.Poddar@CliffordChance.com
Subject: RE: [EXT] ACT 1 of 2021: Hearing Book and NSWMC submissions [CU-Legal.FID3240377]
 
Dear Philip
 
PNO opposes:
 
1.          the filing of a Hearing Book that includes the contested documents (at tabs 9-55 of the draft
index) which are to be the subject of an interlocutory hearing before the Tribunal; and
 
2.         the applications by your client for the issue of notices under ss 44K(6A) or 44ZZOAAA(5) you
have foreshadowed. 
 
PNO's position is that the contested documents should not be filed as part of a Hearing Book in this
proceeding until the Tribunal has determined whether they are properly before it on review. 
 
Accordingly, we consider that the appropriate approach in the circumstances is for your client to
prepare:
 

1. a Hearing Book containing the uncontroversial material (being tabs 1-8 of the draft index) for
filing; and

2. a separate supplementary book containing the controversial material, to be circulated to the
parties only.

 
Whether the book of further material described at (2) should be received by the Tribunal will be the
subject of the interlocutory hearing. 
 
In relation to PNO's confidential submissions to the NCC (identified at tabs 14, 21 and 28 of your
client's draft index), PNO will await the determination of the Tribunal as to whether these documents
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are requested for the purpose of the review hearing, and reserves its position in relation to the
confidentiality of these documents. 

We therefore propose the amendments shaded yellow to your proposed joint communication to the
Tribunal:

Dear Ms Young, Associate

We attach by way of filing and service a Hearing Book in accordance with Direction 13 of the
Tribunal's Directions of 8 April 2021.

We note that:
· NSWMC considers that there are additional documents other than those currently in

the Hearing Book which are properly before the Tribunal.  With limited exception,
they are identified at Appendix A to the NCC's Final Recommendation and form part
of the NCC's Final Recommendation, which was taken into account by the
Treasurer.  The approach taken by NSWMC is consistent with the material that was
before the Tribunal in Re Application by Glencore Coal Pty Ltd (ACT 1 of 2016).

· PNO does not consent to the inclusion of the additional the documents proposed by
NSWMC.  As a result, these have not been included in the Hearing Book at this time.
at tabs 9-55 of the Hearing Book.  PNO considers those documents are not before
the Tribunal in this proceeding, and that the inclusion of the that material at tabs 9-55
is contrary to the conclusion of the High Court in The Pilbara Infrastructure Pty Ltd v
Australian Competition Tribunal (2012) 246 CLR 379 and the observations of
O'Bryan J at the case management hearing on 7 April 2021 (see T11.28-35, 13.20-
25, 13.35-40).

· In light of the dispute raised by PNO, and in order to ensure the efficient disposition
of that dispute, NSWMC intends to file an application under s 44K(6) and/or s
44ZZOAAA(5) and to seek a half-day hearing for the determination of that
application.

· The NCC has not indicated any view on this matter.
· The parties respectfully request the Tribunal to indicate some possible dates and

times (or any periods of availability) for a hearing so that the parties can identify a
date that is suitable to counsel.

This email is sent with the consent of the parties and the NCC.

Please let us know if your client agrees to this approach. 

Regards

Bruce

Bruce Lloyd, Partner
Clayton Utz
Level 15, 1 Bligh Street, Sydney NSW 2000 Australia | D +612 9353 4219 | F +612 8220 6700 
blloyd@claytonutz.com | www.claytonutz.com

From: Philip.Arnold@CliffordChance.com <Philip.Arnold@CliffordChance.com> 
Sent: Monday, 31 May 2021 6:37 PM
To: Fritz, Damiano <dfritz@claytonutz.com>
Cc: Tom.Jarvis@jws.com.au; wolfgang.hellmann@jws.com.au; Lloyd, Bruce
<blloyd@claytonutz.com>; Richmond, Elizabeth <erichmond@claytonutz.com>; Grahame, Scott
<sgrahame@claytonutz.com>; Barber, Dylan <dbarber@claytonutz.com>;
Isabella.Ledden@CliffordChance.com; Michael.Gvozdenovic@CliffordChance.com;
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Angel.Fu@CliffordChance.com; Dave.Poddar@CliffordChance.com
Subject: RE: [EXT] ACT 1 of 2021: Hearing Book and NSWMC submissions [CU-Legal.FID3240377]

External Email

Dear Damiano

Hearing book
We await the NCC's confirmation of its position prior to filing the Hearing Book.

We note that we have not been provided with the confidential version of PNO's submissions to
the NCC dated 26 August 2020 (Tab 14 of the Draft Index), 7 September 2020 (Tab 21), and 25
November 2020 (Tab 28). We would be grateful if you would provide a copy of these if you
would like them to be included in the Hearing Book.

Submissions
We expect to be in a position to file and serve no later than tomorrow.

Kind regards
Philip

Philip Arnold
Senior Associate
Clifford Chance LLP
Level 16, No. 1 O'Connell Street
Sydney NSW 2000 Australia
Direct Dial: +61 2 8922 8503
Mobile: +61 422 947 403
Email: philip.arnold@cliffordchance.com

Pronouns / He, Him, His

From: Fritz, Damiano <dfritz@claytonutz.com> 
Sent: Friday, 28 May 2021 3:40 PM
To: Poddar, Dave (Antitrust-SYD) <Dave.Poddar@CliffordChance.com>; Arnold, Philip (Antitrust-
SYD) <Philip.Arnold@CliffordChance.com>; Fu, Angel (Antitrust-SYD)
<Angel.Fu@CliffordChance.com>; Gvozdenovic, Michael (Antitrust-SYD)
<Michael.Gvozdenovic@CliffordChance.com>
Cc: Tom.Jarvis@jws.com.au; wolfgang.hellmann@jws.com.au; Lloyd, Bruce
<blloyd@claytonutz.com>; Richmond, Elizabeth <erichmond@claytonutz.com>; Grahame, Scott
<sgrahame@claytonutz.com>; Barber, Dylan <dbarber@claytonutz.com>
Subject: [EXT] ACT 1 of 2021: Hearing Book and NSWMC submissions [CU-Legal.FID3240377]

Dear Colleagues

ACT 1 of 2021: Application by NSW Minerals Council

We would be grateful if you could let us know when we might expect to receive the Hearing Book,
and your client's submissions, in the above proceeding? 
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Regards
 
Damiano Fritz, Lawyer
Clayton Utz
Level 15, 1 Bligh Street, Sydney NSW 2000 Australia | D +612 9353 4881 | F +612 8220 6700 |
dfritz@claytonutz.com | www.claytonutz.com
Please consider the environment before printing this e-mail
 

 

This message and any attachment are confidential and may be privileged or otherwise
protected from disclosure. If you are not the intended recipient, please telephone or email
the sender and delete this message and any attachment from your system. If you are not the
intended recipient you must not copy this message or attachment or disclose the contents to
any other person. 
  
Liability limited by a scheme approved under Professional Standards Legislation. 
  
Clifford Chance as a global firm regularly shares client and/or matter-related data among
its different offices and support entities in strict compliance with internal control policies
and statutory requirements. Incoming and outgoing email communications may be
monitored by Clifford Chance, as permitted by applicable law and regulations. 
  
For further information about Clifford Chance please see our website at
http://www.cliffordchance.comor refer to any Clifford Chance office.

Switchboard: +61 2 8922 8000
Fax: +61 2 8922 8088

To contact any other office
http://www.cliffordchance.com/about_us/find_people_and_offices.html

For details of how we process personal data, please see our updated privacy statement.

 

[CC]21-40735926[/CC]
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COMMONWEALTH OF AUSTRALIA 

Competition and Consumer Act 2010 (Cth) 

IN THE AUSTRALIAN COMPETITION TRIBUNAL 

File No: ACT 1 of 2021 

Re: Application for review lodged by New South Wales Minerals 
Council under subsection 44K(2) of the Competition and 
Consumer Act 2010 (Cth) of the decision of the designated 
Minister under subsection 44H(1) of the Competition and 
Consumer Act 2010 (Cth) 

Applicant: New South Wales Minerals Council 

ANNEXURE CERTIFICATE 
DP-29 

This is the Annexure marked “DP-29” referred to in the affidavit of Dave Poddar affirmed at 
Sydney in New South Wales on 7 June 2021.  

Before me: 

Signature of witness 

Michael John Gvozdenovic  

Solicitor of the Supreme Court of New South Wales
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From: Arnold, Philip (Antitrust-SYD)
To: EA - O"Bryan J; blloyd@claytonutz.com; Poddar, Dave (Antitrust-SYD); Fu, Angel (Antitrust-SYD); Kelly,

Tegan (Antitrust-SYD); Ledden, Isabella (Antitrust-SYD); Tom.Jarvis@jws.com.au;
wolfgang.hellmann@jws.com.au; erichmond@claytonutz.com; sgrahame@claytonutz.com; Barber, Dylan;
Fritz, Damiano

Cc: Associate O"BryanJ; CompetitionTribunal Registry
Subject: RE: [EXT] ACT 1 of 2021 Application by New South Wales Minerals Council
Date: Thursday, 3 June 2021 1:53:34 PM

Dear Ms Young

The Hearing Book has now been filed and served via ShareFile link, in accordance with Direction
13 of the Tribunal's Directions of 8 April 2021.

We note that:
NSWMC considers that the documents in the Hearing Book are properly before the
Tribunal.  With limited exception, they are identified at Appendix A to the NCC's Final
Recommendation and form part of the NCC's Final Recommendation, which was taken
into account by the Treasurer.
PNO does not consent to the inclusion of the documents at tabs 9-55 of the Hearing
Book.  PNO considers those documents are not before the Tribunal in this proceeding, and
that the inclusion of the material at tabs 9-55 is contrary to the conclusion of the High
Court in The Pilbara Infrastructure Pty Ltd v Australian Competition Tribunal (2012) 246
CLR 379 and the observations of O'Bryan J at the case management hearing on 7 April
2021 (see T11.28-35, 13.20-25, 13.35-40).
In light of the dispute raised by PNO, and in order to ensure the efficient disposition of
that dispute, NSWMC intends to file an application under s 44K(6) and/or s 44ZZOAAA(5)
and to seek a half-day hearing for the determination of that application.
The parties respectfully request the Tribunal to indicate some possible dates and times (or
any periods of availability) for a hearing so that the parties can identify a date that is
suitable to counsel.

This email is sent with the consent of the parties.

Kind regards
Philip

Philip Arnold
Senior Associate
Clifford Chance LLP
Level 16, No. 1 O'Connell Street
Sydney NSW 2000 Australia
Direct Dial: +61 2 8922 8503
Mobile: +61 422 947 403
Email: philip.arnold@cliffordchance.com

Pronouns / He, Him, His

From: EA - O'Bryan J <EA.OBryanJ@fedcourt.gov.au> 
Sent: Thursday, 3 June 2021 12:12 PM
To: blloyd@claytonutz.com; Poddar, Dave (Antitrust-SYD) <Dave.Poddar@CliffordChance.com>;
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Fu, Angel (Antitrust-SYD) <Angel.Fu@CliffordChance.com>; Kelly, Tegan (Antitrust-SYD)
<Tegan.Kelly@CliffordChance.com>; Ledden, Isabella (Antitrust-SYD)
<Isabella.Ledden@CliffordChance.com>; Tom.Jarvis@jws.com.au;
wolfgang.hellmann@jws.com.au; Fleur.Gibbons@dlapiper.com; Joely.Wilkinson-
Hayes@dlapiper.com; erichmond@claytonutz.com; sgrahame@claytonutz.com; Barber, Dylan
<dbarber@claytonutz.com>; Fritz, Damiano <dfritz@claytonutz.com>; Arnold, Philip (Antitrust-
SYD) <Philip.Arnold@CliffordChance.com>; Sophia.Grace@dlapiper.com
Cc: Associate O'BryanJ <Associate.OBryanJ@fedcourt.gov.au>; CompetitionTribunal Registry
<CompetitionTribunalRegistry@fedcourt.gov.au>
Subject: [EXT] ACT 1 of 2021 Application by New South Wales Minerals Council
 

UNCLASSIFIED

Dear Practitioners
 
By paragraph 13 of the Directions made on 8 April 2021, NSWMC was required to file an
electronic hearing book by 24 May 2021.  That does not appear to have occurred.  Would the
parties please advise as a matter of urgency what the current position is in relation to the
hearing book.
 
Yours sincerely
 
Nicole Young | Executive Assistant to the Hon Justice O’Bryan
Federal Court of Australia | 305 William Street Melbourne VIC 3000
t. +61 3 8600 3618 | e. ea.obryanj@fedcourt.gov.au | www.fedcourt.gov.au
 
Please ensure all official correspondence to Chambers is copied to
associate.obryanj@fedcourt.gov.au
 

 

[CC]21-40735926[/CC]
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COMMONWEALTH OF AUSTRALIA 

Competition and Consumer Act 2010 (Cth) 

IN THE AUSTRALIAN COMPETITION TRIBUNAL 

File No: ACT 1 of 2021 

Re: Application for review lodged by New South Wales Minerals 
Council under subsection 44K(2) of the Competition and 
Consumer Act 2010 (Cth) of the decision of the designated 
Minister under subsection 44H(1) of the Competition and 
Consumer Act 2010 (Cth) 

Applicant: New South Wales Minerals Council 

ANNEXURE CERTIFICATE 
DP-30 

This is the Annexure marked “DP-30” referred to in the affidavit of Dave Poddar affirmed at 
Sydney in New South Wales on 7 June 2021.  

Before me: 

Signature of witness 

Michael John Gvozdenovic  

Solicitor of the Supreme Court of New South Wales
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From: Lloyd, Bruce
To: Associate.OBryanJ@fedcourt.gov.au; EA.OBryanJ@fedcourt.gov.au
Cc: CompetitionTribunalRegistry@fedcourt.gov.au; Arnold, Philip (Antitrust-SYD); Poddar, Dave (Antitrust-SYD);

Fu, Angel (Antitrust-SYD); Kelly, Tegan (Antitrust-SYD); Ledden, Isabella (Antitrust-SYD);
Tom.Jarvis@jws.com.au; wolfgang.hellmann@jws.com.au; Richmond, Elizabeth; Grahame, Scott; Barber,
Dylan; Fritz, Damiano

Subject: RE: [EXT] ACT 1 of 2021 Application by New South Wales Minerals Council
Date: Thursday, 3 June 2021 3:37:11 PM

Dear Ms Young, Dear Associate

ACT 1 of 2021: Application by NSW Minerals Council

We refer to the above proceeding. 

PNO wishes to bring to the Tribunal's attention two issues which have arisen in relation to the conduct
and case management of this matter.

The first is that NSWMC filed its submissions a week late on 2 June 2021 (in default of paragraph 14
of the directions made by the Tribunal on 8 April 2021).  This has material consequences for the
existing timetable to have the matter ready for a hearing commencing on 22 June 2021.

The second is that, as is apparent from Mr Arnold’s email of 1.54pm today, an issue has arisen as to
which material will properly be before the Tribunal, and NSWMC has foreshadowed an application
under ss 44K(6) and/or 44ZZOAAA(5) in relation to the material behind tabs 9 – 55 of the Hearing
Book.

NSWMC’s submissions have also referred extensively to this material in support of the arguments
propounded.  That creates a potential difficulty for the completion of PNO’s submissions, and the
conduct of the matter more generally, as it is not clear which material, and which issues, will properly
be before the Tribunal.

In these circumstances, PNO seeks that the proceeding be re-listed for a case management hearing,
including so as to resolve the timetable to hearing in this matter.

PNO respectfully requests the Tribunal to indicate some possible dates and times (or any periods of
availability) for a hearing so that the parties can identify a date that is suitable to counsel.

Regards

Bruce Lloyd

Bruce Lloyd, Partner
Clayton Utz
Level 15, 1 Bligh Street, Sydney NSW 2000 Australia | D +612 9353 4219 | F +612 8220 6700 
blloyd@claytonutz.com | www.claytonutz.com

From: Philip.Arnold@CliffordChance.com <Philip.Arnold@CliffordChance.com> 
Sent: Thursday, 3 June 2021 1:54 PM
To: EA.OBryanJ@fedcourt.gov.au; Lloyd, Bruce <blloyd@claytonutz.com>;
Dave.Poddar@CliffordChance.com; Angel.Fu@CliffordChance.com;
Tegan.Kelly@CliffordChance.com; Isabella.Ledden@CliffordChance.com;
Tom.Jarvis@jws.com.au; wolfgang.hellmann@jws.com.au; Richmond, Elizabeth
<erichmond@claytonutz.com>; Grahame, Scott <sgrahame@claytonutz.com>; Barber, Dylan
<dbarber@claytonutz.com>; Fritz, Damiano <dfritz@claytonutz.com>
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Cc: Associate.OBryanJ@fedcourt.gov.au; CompetitionTribunalRegistry@fedcourt.gov.au
Subject: RE: [EXT] ACT 1 of 2021 Application by New South Wales Minerals Council
 

External Email

 
Dear Ms Young
 
The Hearing Book has now been filed and served via ShareFile link, in accordance with Direction
13 of the Tribunal's Directions of 8 April 2021.

 
We note that:

NSWMC considers that the documents in the Hearing Book are properly before the
Tribunal.  With limited exception, they are identified at Appendix A to the NCC's Final
Recommendation and form part of the NCC's Final Recommendation, which was taken
into account by the Treasurer.
PNO does not consent to the inclusion of the documents at tabs 9-55 of the Hearing
Book.  PNO considers those documents are not before the Tribunal in this proceeding, and
that the inclusion of the material at tabs 9-55 is contrary to the conclusion of the High
Court in The Pilbara Infrastructure Pty Ltd v Australian Competition Tribunal (2012) 246
CLR 379 and the observations of O'Bryan J at the case management hearing on 7 April
2021 (see T11.28-35, 13.20-25, 13.35-40).
In light of the dispute raised by PNO, and in order to ensure the efficient disposition of
that dispute, NSWMC intends to file an application under s 44K(6) and/or s 44ZZOAAA(5)
and to seek a half-day hearing for the determination of that application.
The parties respectfully request the Tribunal to indicate some possible dates and times (or
any periods of availability) for a hearing so that the parties can identify a date that is
suitable to counsel.

 
This email is sent with the consent of the parties.
 
Kind regards
Philip
 
Philip Arnold
Senior Associate
Clifford Chance LLP
Level 16, No. 1 O'Connell Street
Sydney NSW 2000 Australia
Direct Dial: +61 2 8922 8503
Mobile: +61 422 947 403
Email: philip.arnold@cliffordchance.com
 
Pronouns / He, Him, His
 

From: EA - O'Bryan J <EA.OBryanJ@fedcourt.gov.au> 
Sent: Thursday, 3 June 2021 12:12 PM
To: blloyd@claytonutz.com; Poddar, Dave (Antitrust-SYD) <Dave.Poddar@CliffordChance.com>;
Fu, Angel (Antitrust-SYD) <Angel.Fu@CliffordChance.com>; Kelly, Tegan (Antitrust-SYD)
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<Tegan.Kelly@CliffordChance.com>; Ledden, Isabella (Antitrust-SYD)
<Isabella.Ledden@CliffordChance.com>; Tom.Jarvis@jws.com.au;
wolfgang.hellmann@jws.com.au; Fleur.Gibbons@dlapiper.com; Joely.Wilkinson-
Hayes@dlapiper.com; erichmond@claytonutz.com; sgrahame@claytonutz.com; Barber, Dylan
<dbarber@claytonutz.com>; Fritz, Damiano <dfritz@claytonutz.com>; Arnold, Philip (Antitrust-
SYD) <Philip.Arnold@CliffordChance.com>; Sophia.Grace@dlapiper.com
Cc: Associate O'BryanJ <Associate.OBryanJ@fedcourt.gov.au>; CompetitionTribunal Registry
<CompetitionTribunalRegistry@fedcourt.gov.au>
Subject: [EXT] ACT 1 of 2021 Application by New South Wales Minerals Council

UNCLASSIFIED

Dear Practitioners

By paragraph 13 of the Directions made on 8 April 2021, NSWMC was required to file an
electronic hearing book by 24 May 2021.  That does not appear to have occurred.  Would the
parties please advise as a matter of urgency what the current position is in relation to the
hearing book.

Yours sincerely

Nicole Young | Executive Assistant to the Hon Justice O’Bryan
Federal Court of Australia | 305 William Street Melbourne VIC 3000
t. +61 3 8600 3618 | e. ea.obryanj@fedcourt.gov.au | www.fedcourt.gov.au

Please ensure all official correspondence to Chambers is copied to
associate.obryanj@fedcourt.gov.au

This message and any attachment are confidential and may be privileged or otherwise
protected from disclosure. If you are not the intended recipient, please telephone or email
the sender and delete this message and any attachment from your system. If you are not the
intended recipient you must not copy this message or attachment or disclose the contents to
any other person. 

Liability limited by a scheme approved under Professional Standards Legislation. 

Clifford Chance as a global firm regularly shares client and/or matter-related data among
its different offices and support entities in strict compliance with internal control policies
and statutory requirements. Incoming and outgoing email communications may be
monitored by Clifford Chance, as permitted by applicable law and regulations. 

For further information about Clifford Chance please see our website at
http://www.cliffordchance.comor refer to any Clifford Chance office.

Switchboard: +61 2 8922 8000
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Fax: +61 2 8922 8088

To contact any other office
http://www.cliffordchance.com/about_us/find_people_and_offices.html

For details of how we process personal data, please see our updated privacy statement.

 

[CC]21-40735926[/CC]
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COMMONWEALTH OF AUSTRALIA 

Competition and Consumer Act 2010 (Cth) 

IN THE AUSTRALIAN COMPETITION TRIBUNAL 

File No: ACT 1 of 2021 

Re: Application for review lodged by New South Wales Minerals 
Council under subsection 44K(2) of the Competition and 
Consumer Act 2010 (Cth) of the decision of the designated 
Minister under subsection 44H(1) of the Competition and 
Consumer Act 2010 (Cth) 

Applicant: New South Wales Minerals Council 

ANNEXURE CERTIFICATE 
DP-31 

This is the Annexure marked “DP-31” referred to in the affidavit of Dave Poddar affirmed at 
Sydney in New South Wales on 7 June 2021.  

Before me: 

Signature of witness 

Michael John Gvozdenovic  

Solicitor of the Supreme Court of New South Wales
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From: Arnold, Philip (Antitrust-SYD)
To: Lloyd, Bruce
Cc: Tom Jarvis; Wolfgang Hellmann; Sophia Grace; Fleur Gibbons; Joely Wilkinson-Hayes; Poddar, Dave

(Antitrust-SYD); Fu, Angel (Antitrust-SYD); Ledden, Isabella (Antitrust-SYD); erichmond@claytonutz.com;
sgrahame@claytonutz.com; Barber, Dylan; Fritz, Damiano

Subject: ACT 1 of 2021: Application by New South Wales Minerals Council
Date: Friday, 30 April 2021 1:05:00 PM

Dear Bruce
 
We refer to the Tribunal's Directions of 8 April 2021, which requires at Direction 9 that NSWMC
file and serve a Statement of Facts, Issues and Contentions on or before Friday, 30 April 2021.
 
Owing to factors including constraints in the availability of counsel, NSWMC will not be in a
position to file its SOFIC today.  We propose to do so by 4pm on Tuesday, 4 May 2021.  We
would consent to a reciprocal extension of time for your client to file its SOFIC under Direction
10, to 18 May 2021.  We do not consider this course causes any prejudice to your client, but if it
is opposed please let us know the basis of your client's objection.
 
Regards
Philip
 
Philip Arnold
Senior Associate
Clifford Chance LLP
Level 16, No. 1 O'Connell Street
Sydney NSW 2000 Australia
Direct Dial: +61 2 8922 8503
Mobile: +61 422 947 403
Email: philip.arnold@cliffordchance.com
 
Pronouns / He, Him, His
 

[CC]30-40751612[/CC]
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COMMONWEALTH OF AUSTRALIA 

Competition and Consumer Act 2010 (Cth) 

IN THE AUSTRALIAN COMPETITION TRIBUNAL 

File No: ACT 1 of 2021 

Re: Application for review lodged by New South Wales Minerals 
Council under subsection 44K(2) of the Competition and 
Consumer Act 2010 (Cth) of the decision of the designated 
Minister under subsection 44H(1) of the Competition and 
Consumer Act 2010 (Cth) 

Applicant: New South Wales Minerals Council 

ANNEXURE CERTIFICATE 
DP-32 

This is the Annexure marked “DP-32” referred to in the affidavit of Dave Poddar affirmed at 
Sydney in New South Wales on 7 June 2021.  

Before me: 

Signature of witness 

Michael John Gvozdenovic  

Solicitor of the Supreme Court of New South Wales

149



From: Lloyd, Bruce
To: Arnold, Philip (Antitrust-SYD)
Cc: Tom.Jarvis@jws.com.au; wolfgang.hellmann@jws.com.au; Sophia.Grace@dlapiper.com;

Fleur.Gibbons@dlapiper.com; Joely.Wilkinson-Hayes@dlapiper.com; Poddar, Dave (Antitrust-SYD); Fu,
Angel (Antitrust-SYD); Ledden, Isabella (Antitrust-SYD); Richmond, Elizabeth; Grahame, Scott; Barber,
Dylan; Fritz, Damiano

Subject: [EXT] RE: ACT 1 of 2021: Application by New South Wales Minerals Council
Date: Monday, 3 May 2021 4:13:08 PM

Dear Philip

PNO consents to an extension of time for NSWMC's SOFIC to 4pm tomorrow, Tuesday 4 May, on the
basis of a reciprocal extension for PNO's SOFIC to 18 May 2021, as you propose.

Regards

Bruce

Bruce Lloyd, Partner
Clayton Utz
Level 15, 1 Bligh Street, Sydney NSW 2000 Australia | D +612 9353 4219 | F +612 8220 6700 
blloyd@claytonutz.com | www.claytonutz.com

From: Philip.Arnold@CliffordChance.com <Philip.Arnold@CliffordChance.com> 
Sent: Friday, 30 April 2021 1:05 PM
To: Lloyd, Bruce <blloyd@claytonutz.com>
Cc: Tom.Jarvis@jws.com.au; wolfgang.hellmann@jws.com.au; Sophia.Grace@dlapiper.com;
Fleur.Gibbons@dlapiper.com; Joely.Wilkinson-Hayes@dlapiper.com;
Dave.Poddar@CliffordChance.com; Angel.Fu@CliffordChance.com;
Isabella.Ledden@CliffordChance.com; Richmond, Elizabeth <erichmond@claytonutz.com>;
Grahame, Scott <sgrahame@claytonutz.com>; Barber, Dylan <dbarber@claytonutz.com>; Fritz,
Damiano <dfritz@claytonutz.com>
Subject: ACT 1 of 2021: Application by New South Wales Minerals Council

External Email

Dear Bruce

We refer to the Tribunal's Directions of 8 April 2021, which requires at Direction 9 that NSWMC
file and serve a Statement of Facts, Issues and Contentions on or before Friday, 30 April 2021.

Owing to factors including constraints in the availability of counsel, NSWMC will not be in a
position to file its SOFIC today.  We propose to do so by 4pm on Tuesday, 4 May 2021.  We
would consent to a reciprocal extension of time for your client to file its SOFIC under Direction
10, to 18 May 2021.  We do not consider this course causes any prejudice to your client, but if it
is opposed please let us know the basis of your client's objection.

Regards
Philip
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Philip Arnold
Senior Associate
Clifford Chance LLP
Level 16, No. 1 O'Connell Street
Sydney NSW 2000 Australia
Direct Dial: +61 2 8922 8503
Mobile: +61 422 947 403
Email: philip.arnold@cliffordchance.com

Pronouns / He, Him, His

This message and any attachment are confidential and may be privileged or otherwise
protected from disclosure. If you are not the intended recipient, please telephone or email
the sender and delete this message and any attachment from your system. If you are not the
intended recipient you must not copy this message or attachment or disclose the contents to
any other person. 

Liability limited by a scheme approved under Professional Standards Legislation. 

Clifford Chance as a global firm regularly shares client and/or matter-related data among
its different offices and support entities in strict compliance with internal control policies
and statutory requirements. Incoming and outgoing email communications may be
monitored by Clifford Chance, as permitted by applicable law and regulations. 

For further information about Clifford Chance please see our website at
http://www.cliffordchance.comor refer to any Clifford Chance office.

Switchboard: +61 2 8922 8000
Fax: +61 2 8922 8088

To contact any other office
http://www.cliffordchance.com/about_us/find_people_and_offices.html

For details of how we process personal data, please see our updated privacy statement.

[CC]30-40751612[/CC]
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COMMONWEALTH OF AUSTRALIA 

Competition and Consumer Act 2010 (Cth) 

IN THE AUSTRALIAN COMPETITION TRIBUNAL 

File No: ACT 1 of 2021 

Re: Application for review lodged by New South Wales Minerals 
Council under subsection 44K(2) of the Competition and 
Consumer Act 2010 (Cth) of the decision of the designated 
Minister under subsection 44H(1) of the Competition and 
Consumer Act 2010 (Cth) 

Applicant: New South Wales Minerals Council 

ANNEXURE CERTIFICATE 
DP-33 

This is the Annexure marked “DP-33” referred to in the affidavit of Dave Poddar affirmed at 
Sydney in New South Wales on 7 June 2021.  

Before me: 

Signature of witness 

Michael John Gvozdenovic  

Solicitor of the Supreme Court of New South Wales
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From: Arnold, Philip (Antitrust-SYD)
To: registry@competitiontribunal.gov.au
Cc: Tom Jarvis; Wolfgang Hellmann; Lloyd, Bruce; Richmond, Elizabeth; Grahame, Scott; Barber, Dylan; Fritz,

Damiano; Poddar, Dave (Antitrust-SYD); Fu, Angel (Antitrust-SYD); Ledden, Isabella (Antitrust-SYD);
Associate O"BryanJ; EA - O"Bryan J

Subject: ACT 1 of 2021 - Application by New South Wales Minerals Council - SOFIC
Date: Tuesday, 4 May 2021 4:12:25 PM
Attachments: ACT 1 of 2021 - NSWMC SOFIC - 4 May 2021.pdf

Dear Registry

I refer to the Tribunal's directions of 8 April 2021, Direction 9 of which requires NSWMC to file
and serve a Statement of Facts, Issues and Contentions.

I attach NSWMC's Statement of Facts, Issues and Contentions by way of filing.

The solicitors for PNO and the NCC are copied by way of service.

Kind regards
Philip

Philip Arnold
Senior Associate
Clifford Chance LLP
Level 16, No. 1 O'Connell Street
Sydney NSW 2000 Australia
Direct Dial: +61 2 8922 8503
Mobile: +61 422 947 403
Email: philip.arnold@cliffordchance.com

Pronouns / He, Him, His

[CC]21-40735926[/CC]
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1 
 


NEW SOUTH WALES MINERALS COUNCIL’S  
STATEMENT OF FACTS, ISSUES AND CONTENTIONS 


A. FACTS 


A1. The Applicant 


1. New South Wales Minerals Council (NSWMC) is the peak industry association 
representing the New South Wales minerals industry, including explorers, miners, and 
associated service providers. 
 


2. NSWMC has over 80 members, including Bloomfield Collieries Pty Ltd, Centennial Coal 
Company Limited, Yancoal Australia Limited and Glencore Coal Assets Australia Pty 
Ltd. 


A2. The application for declaration 


3. NSWMC applied under section 44F of the Competition and Consumer Act 2010 (CCA) 
to the National Competition Council (Council) asking the Council to recommend that the 
following service (Service) at the Port of Newcastle (Port) be declared under Division 2 
of Part IIIA of the CCA: 
 


The provision of the right to access and use all the shipping channels and 
berthing facilities required for the export of coal from the Port, by virtue of which 
vessels may enter a Port precinct and load and unload at relevant terminals 
located within the Port precinct, and then depart the Port precinct. 


 
4. The Council published its recommendation (Declaration Recommendation) together 


with reasons on 18 December 2020 pursuant to section 44GC. In its reasons, the 
Council expressed the view that the declaration criteria in sections 44CA(1)(b) and (c) 
were satisfied but the declaration criteria in sections 44CA(1)(a) and (d) were not. On 
that basis, the Council recommended to the designated Minister (the Treasurer) that 
the Service not be declared. 


 
5. On receiving the Declaration Recommendation, the Treasurer decided not to declare 


the Service pursuant to section 44H(1). The Treasurer published his decision (Decision) 
together with reasons on 16 February 2021 pursuant to section 44HA(1). In his reasons, 
the Treasurer accepted the views of the Council that the declaration criteria in sections 
44CA(1)(b) and (c) were satisfied but the declaration criteria in sections 44CA(1)(a) and 
(d) were not. 
 


6. On 8 March 2021, NSWMC applied to the Tribunal for review of the Treasurer’s Decision 
pursuant to section 44K(2). 


A3.  The Hunter Valley coal industry 


7. The Hunter Valley coal industry and associated supply chain are the largest coal export 
operations in the world. The Hunter Valley/Newcastle coalfields produce around 170 
million tonnes of saleable coal per year. In 2018-2019, 96% of the 168 million tonnes of 
coal exported from New South Wales was exported through the Port of Newcastle. Both 
metallurgical and thermal coal products are produced in the region. 
 


8. The Hunter Valley coal supply chain is made up of: 11 coal producers who export their 
coal (see paragraph 9); the rail track provider, Australian Rail Track Corporation (ARTC); 
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four rail haulage operators - Pacific National, Aurizon, One Rail Australia and Southern 
Shorthaul Railroad; three industry-owned coal export terminals, two operated by Port 
Waratah Coal Services (PWCS) and one by Newcastle Coal Infrastructure Group 
Terminal (NCIG) which stockpile, and load coal onto vessels for export; port managers 
and the Hunter Valley Coal Chain Coordinator. Coal mining in the Hunter Valley region 
is also supported by a significant array of mining services and contractors, such as 
exploration services, geotechnical specialists, drill and blast contractors, and machinery 
manufacturing, repair and maintenance. 
 


9. There are around 35 operating coal mines in the Hunter Valley operated by 11 coal 
producers as well as other coal projects at various stages of exploration, approval and 
development. The coal producers exporting through the Port include: 
 
a. BHP Group Ltd (on behalf its wholly owned subsidiary, Hunter Valley Energy Coal 


Ltd), which operates the Mount Arthur Mine, the largest mine in New South Wales 
located near Muswellbrook in the Upper Hunter Valley; 


 
b. Bloomfield Collieries Pty Ltd, which operates two open cut coal mines at East 


Maitland and in the Hunter Valley; 
 


c. Centennial Coal Company Ltd, which operates the Mandalong, Myuna and Newstan 
mines in the Newcastle coalfield; 


 
d. Great Southern Energy Pty Ltd (trading as Delta Coal), which owns the Chain Valley 


mine approximately 60km south of Newcastle; 
 


e. Glencore Coal Assets Australia Pty Ltd, which operates several mines and mining 
complexes across Newcastle, Hunter Valley and Western coalfields; 


 
f. Idemitsu Australia Resources Pty Ltd, which owns the Boggbari mine in the 


Gunnedah Basin and the Muswellbrook mine in the Upper Hunter Valley; 
 


g. MACH Energy Australia Pty Ltd, which operates the Mt Pleasant mine in the Upper 
Hunter Valley; 


 
h. New Hope Group / Bengalla Mining Company Pty Ltd, which operates the Bengalla 


mine in the Upper Hunter Valley; 
 


i. Peabody Energy Australia Pty Ltd, which operates the Wambo mine in the Hunter 
Valley and the Wilpinjong mine in the Western Coalfield; 


 
j. Whitehaven Coal Mining Limited, which operates several mines in the Gunnedah 


Basin; 
 


k. Yancoal Australia Limited, which operates several mines in the Hunter Valley, 
Newcastle and Western Coalfields. 


 
10. New South Wales Hunter Valley mining operations produce employment for around 


22,000 people. In 2018-2019, the New South Wales mining industry directly spent $13.7 
billion in the New South Wales economy, which included $2.5 billion in wages and 
salaries, $8.9 billion in goods, services and community contributions, and $2.3 billion in 
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state government payments, such as royalties and taxes. The majority of this 
expenditure came from coal mining, with the Hunter Valley region accounting for 39.5% 
of the total direct spend for New South Wales. 


A4. The export of coal from the Hunter Valley 


11. The Port is located at the end of a multi-user export supply chain that involves multiple 
mines, an extensive rail network and coal loading terminals located at the Port. 
 


12. Coal is transported from mines by rail haulage providers to three terminals at the Port. 
It is then loaded onto vessels at one of the loading terminals. The task of exporting coal 
from the Port involves vessels entering the Port, transiting the channels in the Port, tying 
up at the berths to load coal at the coal terminals and then once again transiting the 
channels before exiting the Port. 
 


13. Coal from Newcastle is exported through the Port to around 20 countries primarily in the 
Asia, including Japan, China, South Korea, and Taiwan. 
 


14. The Hunter Valley coal industry has recently experienced volatile market conditions. 
China unofficially banned Australian coal in mid-2020. Coal exports to China of thermal 
coal and metallurgical and exports to China were down 83% and 85% respectively 
between November 2019 and November 2020. 


A5. The Port 


15. The Port is the largest coal exporting port in the world.  
 


16. The Port is the only commercially viable means of exporting coal from the Hunter Valley. 
The facilities used to provide the Service include the shipping channels and berthing 
infrastructure (which include berths next to walls as part of the channel). The shipping 
channels are the only way vessels can enter and exit the Port. The shipping channels 
are a natural "bottleneck" monopoly. Access to and use of the shipping channels and 
berthing facilities are essential for the export of coal from the Hunter Valley. 


A6. Port of Newcastle Operations Pty Ltd 


17. Until May 2014, the Port was operated by the State of New South Wales (specifically, 
the Port Authority of New South Wales). In the decade or so prior to May 2014, NCIG 
paid very significant sums to the State for dredging the shipping channels at the Port 
and a further very substantial payment is anticipated from PWCS for dredging the 
shipping channels associated with a proposed terminal T4 when it is developed. 
 


18. In May 2014, the joint venture parents of PNO, (Hastings Fund Management and China 
Merchants Group (China Merchants)) entered into a long-term lease arrangement with 
the State for the Port assets, including the shipping channels. The transaction generated 
gross proceeds of some $1.75 billion to the State. PNO subsequently revised its 
valuation of the channels in its accounts to $2.4 billion. 
 


19. PNO is now jointly owned by The Infrastructure Fund (TIF, an Australian wholesale 
investment fund under the trusteeship of Gardior Pty Ltd) and China Merchants. 
 
a. TIF has Australian and overseas assets worth more than $2.4 billion. TIF's 


portfolio is managed by Macquarie Infrastructure and Real Assets.  
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b. China Merchants is headquartered in Hong Kong with business sectors which 


extend beyond infrastructure to property development and financial 
investment. In 2018, China Merchants had total assets in the value of 8 trillion 
RMB, with 649 billion RMB in revenue. Currently, China Merchants operates 
53 ports in 20 countries and districts, and in 2017, its container throughput 
exceeded over 100 million twenty-foot equivalent unit (TEU) for the first time. 


 
c. China Merchants Port Holdings Company is part of China Merchants, and is a 


global port developer, investor and operator, with a ports network portfolio 
spanning across 18 countries and regions. 


 
20. Since May 2014, PNO has been responsible for the operation of the Port including the 


scheduling of vessels using the Service and carrying out the activities necessary for the 
provision of the Service such as the dredging and surveying of the channel and the 
provision of aids to navigation.  


A7.  Port charges 


21. As the Port operator since May 2014, PNO controls the terms and conditions of access 
to the Service. In that regard, PNO has the statutory powers conferred under Part 5 of 
the Ports and Maritime Administration Act 1995 (NSW) (PMAA) in order to levy charges. 
 


22. PNO publishes a Schedule of Service Charges that apply to the use of the Port, 
pursuant to the PMAA – which includes a Navigation Service Charge (NSC) and a 
Wharfage Charge (WC) for use of the Service: 
 
a. The NSC is imposed on vessels which enter the Port, and is payable in respect 


of general use by a vessel of the Port and its infrastructure; 
 


b. The WC is imposed on the owner of the cargo at the time it is loaded or 
unloaded in respect of the availability of a site at which stevedoring operations 
may be carried out (i.e. berthing facilities). 


 
23. PNO may vary the charges in the Schedule from time to time, including varying or 


introducing new fees without consultation with Port users.  
 


24. PNO has the power to exclude access to the Service if the charges are not paid. 
 


25. Shortly after assuming the role as port operator, PNO increased the NSC at the Port, by 
between 40% and 60% for some vessel types and re-valued the Port assets from $1.75 
billion to $2.4 billion. Those price increases were not accompanied by any change in the 
nature or quality of the Service and were imposed by PNO without any real consultation 
with users of the Service. 


 
26. In addition, PNO has subsequently further increased the NSC. For example, between 


2019 and 2020, PNO increased the NSC by 33.5%. PNO's Schedule effective 1 January 
2020 (16 December 2019 version) records an NSC for standard coal vessels of $1.0424 
per GT and a WC of $0.0802. 
 


27. There is no effective regulation of the NSC or WC charges. Both charges can be 
increased by PNO at any time at its sole discretion. 







 


5 
 


28. The PMAA and Ports and Maritime Administration Regulation 2012 (NSW) (PMA 
Regulations) do not allow the State to intervene and set prices at the Port. 


29. While the prices levied by PNO are subject to price reporting to the relevant Minister of 
the State under Part 6 of the PMAA, and the Minister may refer the pricing for 
investigation to the Independent Pricing and Regulatory Tribunal (IPART), this does not 
allow IPART to set maximum prices or determine prices relevant to the Service and it is 
"common ground that the IPART regime is not a certified or effective access regime: if 
it were, section 44G(2)(e)(ii) of the Act would mean that the Council could not 
recommend the Service."1 


30. The State has not intervened in relation to PNO's setting of new terms and conditions in 
relation to the Service. There is no suggestion that the State has any intention to put in 
place any form of regulatory oversight for cost increases or importantly for any future 
fixing of price increases for the channels or any associated infrastructure at the Port. 
This creates considerable uncertainty for the operation and commercial viability of 
existing and future coal mines in the Hunter Valley region. 


31. PNO has available on its website a Producer Pro Forma Long Term Pricing Deed 
(Producer Deed). The Producer Deed includes a variety of price and non-price terms. 
The Producer Deed is expressly stated by PNO to be non-binding unless and until PNO 
and the relevant coal producer have "each agreed executed and delivered the final form 
of the deed".  
 


32. Under the terms of the Producer Deed, in respect of the price of the NSC, PNO may 
earn a "reasonable rate of return…on the value of all assets comprising its Initial Capital 
Base", meaning that they permit PNO to earn a return on user funded contributions that 
are factored into the Initial Capital Base. 


A8.    PNO’s ability and incentive to exercise market power 


33. The Port is the only means by which coal producers in the Hunter Valley can export coal 
into overseas markets, and PNO controls that natural bottleneck facility. PNO has 
substantial market power in relation to the provision of the Service at the Port. 
 


34. As a monopoly provider of the Service, PNO has the ability and incentive to exercise 
market power to maximise profits. In this regard, PNO has the incentive and ability to 
behave opportunistically to expropriate the maximum available rents from coal 
producers, who are locked in to using the Port. This includes discriminating on access 
terms and conditions (including price) between users. 
 


35. PNO is not constrained from exercising its market power by the availability of substitute 
facilities, the countervailing power of users, or the threat of a new facility being built: 
 
a. there are no reasonably available substitute facilities, or any threat of a new port 


facility being built; 
 


b. coal producers cannot cease to use the Service. In this regard, PNO has 
considerable bargaining power over coal producers. 


 


 
1  Application by Glencore Coal Pty Ltd [2016] ACompT 6 (31 May 2016) at [14]. 
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36. As previously stated by the Tribunal in respect of PNO’s market power:  


…[t]he understandable commercial incentive to maximise its profitability, and its 
revenue, may be served in different ways at different times, depending upon the 
strength of the coal export market. The fact remains…that coal miners supplying coal 
into that market from mines in the Hunter Valley have no real practical alternative to 
using the Service, and in more profitable times (accepting what has been said about the 
present state of that industry) be vulnerable to charging changes imposed by PNO for 
access to the Service to absorb to a significant degree the profitability of exporting coal 
produced from the Hunter Valley.2 


37. PNO’s conduct since the Council's Revocation Recommendation (22 July 2019) attests 
to its market power. Since that time, PNO has released its Schedule of Service Charges 
for 2020 and the Producer Deed (and Vessel Agent Deed), which incorporate material 
increases in access prices. 


B.      ISSUES 


B1.    Issues for determination by the Tribunal 


38. The primary issue in this proceeding is whether to set aside the Treasurer’s Decision 
and declare the Service pursuant to section 44K(8)(b) of the CCA. 
 


39. In this regard, and in circumstances where there does not appear to be any controversy 
that the declaration criteria in sections 44CA(1)(b) and (c) are satisfied, the key issues 
for consideration by the Tribunal in this proceeding are:  


 
a. section 44CA(1)(a): whether access (or increased access) to the Service, on 


reasonable terms and conditions, as a result of a declaration of the Service 
would promote a material increase in competition in at least one market, other 
than the market for the Service (criterion (a)); 


 
b. section 44CA(1)(d): whether access (or increased access) to the Service, on 


reasonable terms and conditions, as a result of declaration of the Service 
would promote the public interest (criterion (d)); 


 
c. section 44K(8)(b): whether the Tribunal should declare the Service. 


C. CONTENTIONS 


40. The criteria for declaration of a service are set out in section 44CA of the CCA. 
 


41. Whilst the Tribunal’s task in this proceeding is a “re-consideration” of the matter pursuant 
to section 44K(4), NSWMC refers below to the reasons of the Council and the Treasurer 
in order to illustrate its contentions. 


C1.  Criterion (a) 


42. The statutory test under criterion (a) requires the Tribunal to determine whether access 
(or increased access) to the Service, on reasonable terms and conditions, as a result of 
a declaration of the Service would promote a material increase in competition in at least 
one market (whether or not in Australia), other than the market for the Service. 


 
2  Application by Glencore Coal Pty Ltd [2016] ACompT 6 at [166]. 
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C3.    Dependent markets 


43. Criterion (a) falls to be determined in this case by reference to any one or more of the 
following dependent markets: 


a. A coal export market (Coal Export Market). 
 


b. Markets for the acquisition and disposal of exploration and / or mining 
authorities (Tenements Market). 


 
c. Markets for the provision of infrastructure connected with mining operations, 


including rail, road, power and water (Infrastructure Market). 
 


d. Markets for services such as geological and drilling services, construction, 
operation and maintenance (Specialist Services Market). 


 
e. Markets for the provision of shipping services involving shipping agents and 


vessel operators, of which ships exporting coal from the Port of Newcastle are 
a part (Bulk Shipping Market).3 


44. Contrary to the Council’s analysis, criterion (a) can be satisfied even if the dependant 
market is “likely to be effectively competitive”.4 There is still scope for satisfaction of 
criterion (a) even if the dependant market is “effectively competitive”. 


 
45. In this regard, the Council and the Treasurer erroneously concluded that the Coal Export 


Market and Tenements Market are “likely to be effectively competitive” with or without 
declaration.5 There is no solid foundation for these propositions. The Council’s analysis 
(adopted by the Treasurer) was based merely on its own assertions and that it had (in 
its view) not received any contrary submissions.6  
 


46. Having regard to the recent volatile market conditions, it is not apparent that the Coal 
Export Market is effectively competitive. 


 
47. In addition, the Council and the Treasurer approached the matter on the erroneous 


premise that if the Coal Export Market is effectively competitive then declaration is not 
likely to promote a material increase in competition in the other dependent markets.7 
This approach is not supported by criterion (a). 
 


48. Even if declaration would not promote a material increase in competition in the Coal 
Export Market, there is still scope for satisfaction of criterion (a) by reference to one or 
more of the other dependent markets. 


 
C4.   The future with declaration 
 
49. In the future with declaration, users of the Service would be assured of access (or 


increased access) to the Service on reasonable terms and conditions. 
 


3  Each of these markets were identified in the 2016 Glencore Application. See Application by Glencore 
Coal Pty Ltd [2016] ACompT 6 at [37]-[38]. 


4  Council’s Reasons for Recommendation (18 December 2020), [1.26]. See also [7.113]. 
5  Treasurer’s Reasons for Decision (16 February 2021), p. 5; Council’s Reasons for Recommendation,  


[1.26], [7.147]. 
6  Council's Reasons for Recommendation, [7.114]-[7.115].  
7  Treasurer’s Reasons for Decision, p. 6; Council’s Reasons for Recommendation, [1.26]. 
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50. In this regard, users of the Service would have a right to seek arbitration before the 


Australian Competition and Consumer Commission (ACCC) in the event of a dispute as 
to the terms and conditions of access that is not resolved by negotiation. 


 
51. With declaration, negotiations (bilaterally or collectively) would be conducted between 


PNO and Port users in the knowledge that, in default of agreement, arbitration is 
available to Port users to have the ACCC determine reasonable terms and conditions.  


 
52. In that way, declaration would require PNO, a monopoly service provider, to behave as 


if the market for the Service was a competitive marketplace.  
 


53. In this case, declaration would likely result in PNO having to engage in collective 
bargaining with Port users (as authorised by the ACCC). PNO's refusal to do so would 
be likely to give rise to arbitration before the ACCC. 


 
54. In the future with declaration, PNO's ability and incentive as a monopoly provider of the 


Service to set unreasonable terms and conditions of access would be constrained by 
the regulatory regime. Under this regime, PNO would not likely be able to price 
discriminate in setting the NSC and WC with declaration. 
 


55. With declaration, and by comparison to the likely future without declaration, there would 
be substantially greater price certainty for Port users. In a future with declaration, the 
NSC and WC would be constrained by the regulatory regime to reasonable levels. In the 
future without declaration, there would be no such constraint.  
 


56. In addition, with declaration, and by comparison to the likely future without declaration, 
the future prices for NSC would likely be substantially lower. Contrary to the Council’s 
conclusion,8 the reasonable terms and conditions of access (or increased access) with 
declaration do not likely include a return on user funded assets.9 In comparison, in the 
future without declaration, the NSC and WC imposed by PNO would incorporate a return 
on user funded assets – whether by the Schedule rate or the Producer Deeds. 
 


57. Thus, with declaration, the Port would not likely be able to include $912 million in user 
funded expenditure in its NSC charge. 
 


C5.   The future without declaration 
 


58. In the future without declaration, and by comparison to the future with declaration, there 
would be no assurance for Port users of access (or increased access) to the Service on 
reasonable terms and conditions. 
 


59. Without declaration, the terms and conditions of access to the Service would remain 
unregulated. The Council erroneously concluded that the “NSW Government would be 
likely to intervene if PNO imposed excessive prices or other access limitations that had 
the potential to have a material impact on competition; or otherwise harm the public 
interest”.10 This proposition has no solid foundation.  


 
8  Council's Reasons for Recommendation, [7.86]. 
9  Glencore Coal Assets Australia Pty Ltd v Australian Competition Tribunal [2020] FCAFC 145. 
10  Council’s Reasons for Recommendation, [7.39]. 
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60. Without declaration, and by comparison to the future with declaration, PNO as a 


monopoly service provider would not behave as if the market for the Service was a 
competitive marketplace.  
 


61. Without declaration, PNO would not likely engage in collective bargaining with Port users 
(as authorised by the ACCC).  
 


62. In the future without declaration, there is a real likelihood that PNO would price 
discriminate in setting the NSC and WC with respect to Port users. For instance, PNO 
could price discriminate against coal and container Port users.11 
 


63. Absent declaration, as a monopoly provider of the Service, PNO would likely have the 
incentive and ability to set unreasonable terms and conditions of access (or increased 
access) in order maximise profits. This would in turn lead to allocative, productive and 
dynamic inefficiencies.12 
 


64. Contrary to the view taken by the Council, PNO’s incentive and ability in this regard 
would not likely by constrained in the future without declaration by fear of reputational 
harm,13 because PNO is not vertically integrated,14 the presence of spare capacity in the 
shipping channels at the Port,15 or the current Producer Deed (or Agent Deed).16  
 


65. PNO's refusal to negotiate with NSWMC as part of the ACCC collective bargaining 
authorisation process demonstrates PNO's lack of concern of reputational harm. 
 


66. As to vertical integration, there is a real likelihood that PNO will be vertically integrated 
in the future. PNO is jointly owned by TIF and China Merchants, which is a global port 
developer, investor and operator, with a global ports network portfolio. The China 
Merchants portfolio includes container terminal operations which are part of the Chinese 
Government Belt and Road Initiative. 
 


67. As to the Producer and Agent Deeds, the Council erroneously concluded that there is 
not likely to be a material difference between the terms of the Deeds and the terms and 
conditions with declaration.17 This proposition is erroneous for a number of reasons: 
 


a. It cannot be concluded that it is likely that PNO would continue to offer the 
Deeds in the future without declaration. PNO is under no obligation to offer the 
Deeds. It could cease offering the Deeds at any time.18 


 


 
11  PNO's proposed expenditure at the Port on container terminal development and channel dredging is 


understood to be around $2 billion.  Users of the Service have no capacity to affect user-funded industry 
expenditure imposed by PNO through levies for the development of the Port. 


12  Council’s Reasons for Recommendation, [7.25]. 
13  Council’s Reasons for Recommendation, [7.43]. 
14  Council’s Reasons for Recommendation, [1.23], [1.26], [5.11(d)], [7.72], [7.73(c)], [7.109(f)]. 
15  Council’s Reasons for Recommendation, [7.54]-[7.59]. 
16  Council’s Reasons for Recommendation, [7.69]. 
17  Council’s Reasons for Recommendation, [7.70]. See also [7.93] and [7.122] 
18  Cf. Council’s Reasons for Recommendation, [7.81]. 
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b. The NSC price under the Deeds is substantially higher than would likely exist 
under reasonable terms and conditions with declaration, as it includes a return 
on user funded assets which would not likely prevail with declaration.19  


 
c. There are other unreasonable terms and conditions of access in the Deeds. 


For instance, the Producer Deed requires PNO to provide capital expenditure 
forecasts to coal producers on a rolling five-year basis. Coal producers have 
an opportunity to comment on PNO's forward capital expenditure plans, 
however, PNO is not obliged to implement any comments (Producer Deed, 
Item 7). 


 
68. In the future without declaration, and by comparison to the likely future with declaration, 


there would be substantially less pricing certainty for Port users. In terms of price 
certainty, the Deeds are an ineffective substitute for declaration of the Service. The 
Deeds are not an open access regime. They are an offer to enter into bilateral 
negotiations with PNO and their terms reflect PNO’s market power. It does not appear 
any coal producer has entered into the Producer Deed. Other than the Deeds, Port users 
must pay the Schedule charges which can be changed by PNO in its sole discretion. 
 


C6.    Promotion of competition in Tenements Market 


69. NSWMC contends that, in satisfaction of criterion (a), declaration of the service would 
promote a material increase in competition in the Tenements Market. 
 


70. Contrary to the position taken by the Council,20 the future with declaration would likely 
involve substantially less price uncertainty in respect of PNO’s Port access charges in 
comparison to the likely future without declaration.  
 


71. As such, declaration would promote greater investment in the Tenements Market. The 
future with declaration will provide market participants the assurance that access (or 
increased access) will be provided on reasonable terms and conditions that will mitigate 
the risk of hold-up of investment. 
 


72. Further, by mitigating the risk of hold-up, declaration would likely promote efficient entry 
(and efficient participation) such that there would be a non-trivial, material improvement 
in the environment for competition in the Tenements Market. 
 


73. In deciding that declaration would not promote a material increase in competition in the 
Tenements Market, the Council proceeded on the basis that Port charges would not 
likely be materially different with and without declaration.21 This proposition should be 
rejected for the reasons outlined above. 


  


 
19  See Glencore Coal Assets Australia Pty Ltd v Australian Competition Tribunal [2020] FCAFC 145 at  


[223], as articulated by Glencore and the ACCC regarding the alleged error of law by the Tribunal 
concerning user contributions.  


20  Council's Reasons for Recommendation, [7.155]. 
21  Council's Reasons for Recommendation, [7.156]. 
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74. In this regard, the higher charges imposed by PNO in the likely future without declaration 
would have a detrimental effect on market participants because: 
 


a. it would increase transportation costs which cannot be reasonably passed to 
coal customers, which means that these costs will need to be absorbed by the 
coal producers in an already high cost environment where there is a negative 
outlook on commodity prices; and 
 


b. it would negatively impact investment in tenements in the Hunter Valley region 
because of the uncertainties associated with forecasting the higher cost 
component. This uncertainty differs from the ‘business as usual’ risks 
associated with operating a coal mine, which do not arise from an individual 
supply chain participant’s unilateral decision-making and control. PNO is 
unique in being able to appropriate the surplus created by other parties. 


 
C7.  Criterion (b) 


75. Criterion (b) stipulates that the facility used to provide the service could meet the total 
foreseeable demand in the market over the period for which the service would be 
declared, and at the least cost compared to any two or more facilities. 
 


76. The coal terminals at the Port have been built to be capable of loading vessels which 
approach using the existing channel and associated facilities. There is no route through 
any existing waterway which could be used to approach the existing coal terminals even 
with dredging activities. It is not possible to develop another facility that would allow 
vessels to use the existing Port terminals at the Port. There is capacity to increase 
operations at the Port.22 
 


77. The Council concluded that criterion (b) was satisfied.23 The Treasurer adopted this 
conclusion. NSWMC contends that criterion (b) is satisfied. 
 


C8.  Criterion (c) 


78. Criterion (c) stipulates that the facility providing the service is of national significance, 
having regard to: (a) the size of the facility, or (b) the importance of the facility to 
constitutional trade or commerce, or (c) the importance of the facility to the national 
economy. 
 


79. NSWMC contends that criterion (c) is satisfied. Coal exports from the Port are of national 
significance. 
 


80. The Council determined that criterion (c) was satisfied.24 The Treasurer adopted this 
conclusion. The Council relied on the following submissions of NSWMC: 


The NSWMC has submitted that coal exports from the Port via the shipping channels 
are of national significance. It notes PNO’s 2018 Trade Report which reports that in 


 
22  In its Port Master Plan 2040, PNO has stated that an assessment undertaken to evaluate the capacity  


of the Port has demonstrated that the Channel can accommodate the safe movement of over 10,000 
vessels per annum. The vessel movements in 2017 indicate that the Channel is currently operating at less 
than 50% of its capacity. 


23  Council’s Reasons for Recommendation, [8.7]. 
24  Council’s Reasons for Recommendation, [9.5]. 
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2018 the Port handled 158.6 million tonnes of coal with a value of approximately $23.6 
billion. It further submits that in 2018/19, the Hunter Valley mining sector directly 
supported 3,282 businesses; directly employed 13,347 people; paid $1.4 billion in 
wages and salaries; directly spent $4.0 billion on goods and services; paid $55.0 million 
to local government; and provided $4.0 million to 397 community groups. In total, about 
19.1% of the Hunter Region’s workforce was supported by mining. Mining made up 
22.8% of Gross Regional Product, a total of $11.5 billion. 


81. The Council also relied on submissions from Glencore and Malabar Coal and noted the
importance of mining activity in the Hunter Valley and in New South Wales more broadly
to the local and State economies.25


C9. Criterion (d) 


82. Criterion (d) requires ‘that access (or increased access) to the service, on reasonable
terms and conditions, as a result of a declaration of the service, would promote the public
interest’.


83. In making this assessment, consideration must be given to: (a) the effect that declaring
the service would have on investment in (i) infrastructure services; and (ii) markets that
depend on access to the service; and (b) the administrative and compliance costs that
would be incurred by the provider of the service if the service is declared: section
44CA(3) of the CCA.


84. The Council concluded that criterion (d) was not satisfied for the same essential reasons
as criterion (a).26 The Treasurer agreed with that conclusion.


85. NSWMC contends that criterion (d) is satisfied. As explained above, declaration would
promote a material increase in competition in the Tenements Market. It would also
promote economic efficiencies in the Coal Export Market. It would also promote
employment and efficient investment in the Infrastructure Market, the Specialist Service
Market and the Bulk Shipping Market. Declaration would therefore be in the public
interest.


86. Further, if the Service were declared, PNO would not be able to refuse to meet coal
industry representatives in collective bargaining.  Such collective bargaining would give
rise to public benefits, and accordingly is in the public interest.


87. NSWMC otherwise relies on its submissions put before the Council.


D. RELIEF


88. NSWMC seeks the following relief:


a. The Decision be set aside.


b. The Service be declared.


Dated: 4 May 2021 


25 Council’s Reasons for Recommendation, [9.3]. 
26 Council’s Reasons for Recommendation, [10.63]. 







COMMONWEALTH OF AUSTRALIA 

Competition and Consumer Act 2010 (Cth) 

IN THE AUSTRALIAN COMPETITION TRIBUNAL 

File No: ACT 1 of 2021 

Re: Application for review lodged by New South Wales Minerals 
Council under subsection 44K(2) of the Competition and 
Consumer Act 2010 (Cth) of the decision of the designated 
Minister under subsection 44H(1) of the Competition and 
Consumer Act 2010 (Cth) 

Applicant: New South Wales Minerals Council 

ANNEXURE CERTIFICATE 
DP-34 

This is the Annexure marked “DP-34” referred to in the affidavit of Dave Poddar affirmed at 
Sydney in New South Wales on 7 June 2021.  

Before me: 

Signature of witness 

Michael John Gvozdenovic  

Solicitor of the Supreme Court of New South Wales

154



From: Lloyd, Bruce
To: Arnold, Philip (Antitrust-SYD)
Cc: Tom.Jarvis@jws.com.au; wolfgang.hellmann@jws.com.au; Sophia.Grace@dlapiper.com;

Fleur.Gibbons@dlapiper.com; Joely.Wilkinson-Hayes@dlapiper.com; Poddar, Dave (Antitrust-SYD); Fu,
Angel (Antitrust-SYD); Ledden, Isabella (Antitrust-SYD); Richmond, Elizabeth; Grahame, Scott; Barber,
Dylan; Fritz, Damiano

Subject: [EXT] RE: ACT 1 of 2021: Application by New South Wales Minerals Council
Date: Tuesday, 18 May 2021 7:05:16 PM

Dear Colleagues
 
ACT 1 of 2021: Application by NSW Minerals Council
 
We refer to direction 10 of the Tribunal's directions made 8 April 2021 in the above proceeding, and
the extensions agreed for each party's SOFIC below.    
 
Owing to matters beyond PNO's control, PNO will be unable to file and serve its SOFIC today, and
expects to do so as soon as practicable tomorrow. 
 
Regards
 
Bruce
 
 
Bruce Lloyd, Partner
Clayton Utz
Level 15, 1 Bligh Street, Sydney NSW 2000 Australia | D +612 9353 4219 | F +612 8220 6700 
blloyd@claytonutz.com | www.claytonutz.com

 
 

From: Lloyd, Bruce 
Sent: Monday, 3 May 2021 4:13 PM
To: Philip.Arnold@CliffordChance.com
Cc: Tom.Jarvis@jws.com.au; wolfgang.hellmann@jws.com.au; Sophia.Grace@dlapiper.com;
Fleur.Gibbons@dlapiper.com; Joely.Wilkinson-Hayes@dlapiper.com;
Dave.Poddar@CliffordChance.com; Angel.Fu@CliffordChance.com;
Isabella.Ledden@CliffordChance.com; Richmond, Elizabeth <erichmond@claytonutz.com>;
Grahame, Scott <sgrahame@claytonutz.com>; Barber, Dylan <dbarber@claytonutz.com>; Fritz,
Damiano <dfritz@claytonutz.com>
Subject: RE: ACT 1 of 2021: Application by New South Wales Minerals Council
 
Dear Philip
 
PNO consents to an extension of time for NSWMC's SOFIC to 4pm tomorrow, Tuesday 4 May, on the
basis of a reciprocal extension for PNO's SOFIC to 18 May 2021, as you propose.
 
Regards
 
Bruce
 
 
Bruce Lloyd, Partner
Clayton Utz
Level 15, 1 Bligh Street, Sydney NSW 2000 Australia | D +612 9353 4219 | F +612 8220 6700 
blloyd@claytonutz.com | www.claytonutz.com

 
 

155

mailto:blloyd@claytonutz.com
mailto:Philip.Arnold@cliffordchance.com
mailto:Tom.Jarvis@jws.com.au
mailto:wolfgang.hellmann@jws.com.au
mailto:Sophia.Grace@dlapiper.com
mailto:Fleur.Gibbons@dlapiper.com
mailto:Joely.Wilkinson-Hayes@dlapiper.com
mailto:Dave.Poddar@CliffordChance.com
mailto:Angel.Fu@CliffordChance.com
mailto:Angel.Fu@CliffordChance.com
mailto:Isabella.Ledden@CliffordChance.com
mailto:erichmond@claytonutz.com
mailto:sgrahame@claytonutz.com
mailto:dbarber@claytonutz.com
mailto:dbarber@claytonutz.com
mailto:dfritz@claytonutz.com
mailto:blloyd@claytonutz.com
http://www.claytonutz.com/
mailto:blloyd@claytonutz.com
http://www.claytonutz.com/


From: Philip.Arnold@CliffordChance.com <Philip.Arnold@CliffordChance.com> 
Sent: Friday, 30 April 2021 1:05 PM
To: Lloyd, Bruce <blloyd@claytonutz.com>
Cc: Tom.Jarvis@jws.com.au; wolfgang.hellmann@jws.com.au; Sophia.Grace@dlapiper.com;
Fleur.Gibbons@dlapiper.com; Joely.Wilkinson-Hayes@dlapiper.com;
Dave.Poddar@CliffordChance.com; Angel.Fu@CliffordChance.com;
Isabella.Ledden@CliffordChance.com; Richmond, Elizabeth <erichmond@claytonutz.com>;
Grahame, Scott <sgrahame@claytonutz.com>; Barber, Dylan <dbarber@claytonutz.com>; Fritz,
Damiano <dfritz@claytonutz.com>
Subject: ACT 1 of 2021: Application by New South Wales Minerals Council

External Email

Dear Bruce

We refer to the Tribunal's Directions of 8 April 2021, which requires at Direction 9 that NSWMC
file and serve a Statement of Facts, Issues and Contentions on or before Friday, 30 April 2021.

Owing to factors including constraints in the availability of counsel, NSWMC will not be in a
position to file its SOFIC today.  We propose to do so by 4pm on Tuesday, 4 May 2021.  We
would consent to a reciprocal extension of time for your client to file its SOFIC under Direction
10, to 18 May 2021.  We do not consider this course causes any prejudice to your client, but if it
is opposed please let us know the basis of your client's objection.

Regards
Philip

Philip Arnold
Senior Associate
Clifford Chance LLP
Level 16, No. 1 O'Connell Street
Sydney NSW 2000 Australia
Direct Dial: +61 2 8922 8503
Mobile: +61 422 947 403
Email: philip.arnold@cliffordchance.com

Pronouns / He, Him, His

[CC]30-40751612[/CC]

This message and any attachment are confidential and may be privileged or otherwise
protected from disclosure. If you are not the intended recipient, please telephone or email
the sender and delete this message and any attachment from your system. If you are not the
intended recipient you must not copy this message or attachment or disclose the contents to
any other person. 

Liability limited by a scheme approved under Professional Standards Legislation. 
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Clifford Chance as a global firm regularly shares client and/or matter-related data among
its different offices and support entities in strict compliance with internal control policies
and statutory requirements. Incoming and outgoing email communications may be
monitored by Clifford Chance, as permitted by applicable law and regulations. 

For further information about Clifford Chance please see our website at
http://www.cliffordchance.comor refer to any Clifford Chance office.

Switchboard: +61 2 8922 8000
Fax: +61 2 8922 8088

To contact any other office
http://www.cliffordchance.com/about_us/find_people_and_offices.html

For details of how we process personal data, please see our updated privacy statement.
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COMMONWEALTH OF AUSTRALIA 

Competition and Consumer Act 2010 (Cth) 

IN THE AUSTRALIAN COMPETITION TRIBUNAL 

File No: ACT 1 of 2021 

Re: Application for review lodged by New South Wales Minerals 
Council under subsection 44K(2) of the Competition and 
Consumer Act 2010 (Cth) of the decision of the designated 
Minister under subsection 44H(1) of the Competition and 
Consumer Act 2010 (Cth) 

Applicant: New South Wales Minerals Council 

ANNEXURE CERTIFICATE 
DP-35 

This is the Annexure marked “DP-35” referred to in the affidavit of Dave Poddar affirmed at 
Sydney in New South Wales on 7 June 2021.  

Before me: 

Signature of witness 

Michael John Gvozdenovic  

Solicitor of the Supreme Court of New South Wales 

158



From: Fritz, Damiano
To: registry@competitiontribunal.gov.au
Cc: Associate.OBryanJ@fedcourt.gov.au; EA.OBryanJ@fedcourt.gov.au; Poddar, Dave (Antitrust-SYD); Arnold,

Philip (Antitrust-SYD); Fu, Angel (Antitrust-SYD); Ledden, Isabella (Antitrust-SYD); Tom.Jarvis@jws.com.au;
wolfgang.hellmann@jws.com.au; Lloyd, Bruce; Richmond, Elizabeth; Grahame, Scott; Barber, Dylan

Subject: [EXT] ACT 1 of 2021: PNO Statement of Facts, Issues and Contentions
Date: Wednesday, 19 May 2021 10:59:27 PM
Attachments: ACT 1 of 2021 - PNO SOFIC.pdf

Dear Registry

ACT 1 of 2021: Application by NSW Minerals Council

We refer to direction 10 of the Tribunal's directions made on 8 April 2021 in the above proceeding. 

We attach, by way of filing, PNO's Statement of Facts, Issues and Contentions.
The solicitors for NSWMC and the NCC are copied by way of service.

Kind regards
Damiano

Damiano Fritz, Lawyer
Clayton Utz
Level 15, 1 Bligh Street, Sydney NSW 2000 Australia | D +612 9353 4881 | F +612 8220 6700 |
dfritz@claytonutz.com | www.claytonutz.com
Please consider the environment before printing this e-mail

[CC]Office1[/CC]
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A. FACTS  


A1. Port of Newcastle Operations 


1. Port of Newcastle Operations Pty Limited (PNO) operates the Port of Newcastle 


(Port) under a 98-year sublease which commenced on 30 May 2014.1   


2. The Port is the largest port on the East Coast of Australia.  It services the Hunter 


Valley coal fields and is the world’s largest coal export port.  Coal export activities are 


the major source of revenue at the Port, and will remain so in at least the short-to-


medium term.2   


3. Not all functions at the Port are performed by PNO.  In particular: 


(a) the NSW Government and the Port Authority of NSW retain regulatory 


oversight of the Port and have responsibility for a range of maritime safety 


and security functions at the Port, including emergency response, the 


Harbour Master, as holder of the Port Safety Operating Licence, and pilotage 


functions; 


(b) the Minister has power under Part 5 of the Ports and Maritime 


Administration Act 1995 (NSW) (the PMA Act) to fix and levy port cargo 


access charges and berthing charges at the Port; and 


(c) the pilotage services operator has power under Part 5 of the PMA Act to fix 


and levy pilotage charges. 


4. The functions for which PNO is responsible, as Port operator under the PMA Act and 


under the terms of the sublease, include the fixing and collection of port charges, and 


the making of directions for the purpose of maintaining or improving safety and 


security at the Port. 


5. In particular, Part 5 of the PMA Act permits PNO to fix and levy three types of port 


charges without approval from the relevant Minister: 


                                                      
1  National Competition Council, Application for declaration of certain services at the Port of Newcastle - 


Recommendation, 18 December 2020 (Recommendation), [7.43]. 
2  Recommendation, [7.49]. 
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(a) the navigation service charge (NSC), which is payable in respect of general 


use by a vessel of the Port and its infrastructure (the navigation service 


charge is described in more detail below at paragraphs 28 to 33); 


(b) the wharfage charge (WhC), which is payable in respect of the availability 


of a site at which stevedoring operations may be carried out (wharfage 


charge), and is paid by the owner of the cargo at the time it is loaded or 


unloaded; and 


(c) site occupation charges, which are payable by occupiers of land-side 


facilities such as stevedoring at terminals. 


6. Part 5 of the PMA Act permits PNO, concurrently with the Minister, to fix and collect 


port infrastructure charges from port users, subject to to the terms of the sublease. 


7. PNO admits paragraphs 1 – 6, 9 and 15 of NSWMC's Statement of Facts, Issues and 


Contentions (SOFIC).  


8. The form adopted by NSWMC’s SOFIC otherwise departs from the requirement that 


the Tribunal’s review is to be conducted on the material before the Minister. 


NSWMC’s SOFIC does not reference its various factual assertions to the material 


which was before the Minister (being the NCC’s recommendation). Rather, it 


improperly seeks to plead facts at large. PNO will not respond to such facts at large, 


because that would misapprehend the nature of the process. Further, many paragraphs 


of NSWMC’s SOFIC involve tendentious allegations rather than mere factual 


assertions.  


A2. The application for (re-)declaration 


9. This proceeding concerns the decision of the designated Minister (the Treasurer) of 


16 February 2021 not to declare certain services at the Port under s 44H(1) of the 


Competition and Consumer Act 2010 (Cth) (CCA) (the Decision).  The Decision was 


made by the Treasurer following a recommendation under s 44F(2)(b) by the National 


Competition Council (NCC) not to declare the relevant services at the Port on 18 


December 2020 (the Recommendation), in response to an application lodged by the 


New South Wales Minerals Council (NSWMC) on 23 July 2020 for a declaration 


recommendation under s 44F(1) (the Application).   
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10. The Application sought a recommendation from the NCC to the Treasurer that the 


following service at the Port be declared under Part IIIA of the CCA: 


The provision of the right to access and use all the shipping channels and 


berthing facilities required for the export of coal from the Port, by virtue of 


which vessels may enter a Port precinct and load and unload at relevant 


terminals located within the Port precinct, and then depart the Port precinct3 


(the Service).   


11. A Service defined in almost identical terms has been the subject previous applications, 


recommendations and decisions by the Minister, and by this Tribunal.4  Specifically: 


(a) on 13 May 2015, Glencore Coal Pty Ltd (Glencore) applied to the NCC for 


a recommendation that the shipping channel service at the Port be declared 


under Part IIIA.  The service the subject of that application was described as: 


The provision of the right to access and use the shipping channels 


(including berths next to wharves as part of the channels) at the 


Port, by virtue of which vessels may enter a Port precinct and load 


and unload at relevant terminals located within the Port precinct 


and then depart the Port precinct. 


(In this Statement of Facts, Issues and Contentions, the term Service is used 


interchangeably to refer to the service the subject of Glencore’s application 


for a declaration, and the service the subject of NSWMC’s subsequent 


application for a declaration.);5 


(b) on 10 November 2015, the NCC recommended that the Service not be 


declared, on the basis that neither declaration criteria (a) nor (d) in the 


former s 44G(2) of the CCA were satisfied.  (Subsequent amendments to the 


declaration criteria are discussed at paragraphs 12 to 15 below.)  On 8 


January 2016, the Acting Treasurer decided not to declare the Service;6  


                                                      
3  Recommendation, [3.2]. 
4  Recommendation [1.7], [3.3]. 
5  Recommendation, [5.2]. 
6  Recommendation, [5.3]. 







-4- 


L\339938900.7 


(c) on 29 January 2016, Glencore applied to the Tribunal for a review of the 


Acting Treasurer's decision not to declare the Service.  On 31 May 2016, the 


Tribunal decided the Service should be declared.  On 16 June 2016, the 


Tribunal made orders giving effect to that decision and set aside the decision 


of the designated Minister and declared the Service from 8 July 2016 until 7 


July 2031 (Glencore Declaration);7 and 


(d) in July 2018, PNO applied to the NCC for a recommendation under section 


44J of the CCA that the Treasurer revoke the Glencore Declaration.  On 26 


July 2019, the NCC recommended to the Treasurer that the Glencore 


Declaration be revoked.  This recommendation followed the amendments 


made in 2017 to the declaration criteria.  As the designated Minister did not 


publish a decision on the Revocation Recommendation within 60 days of 


receiving it, he was deemed by s 44J(7) of the CCA to have made a decision 


that the declaration be revoked, with effect on and from 24 September 2019.8 


A3. Relevant amendments to the declaration criteria 


12. Following the Glencore Declaration (and prior to the revocation of the Glencore 


Declaration in 2019), amendments to the statutory declaration criterion which 


presently appears at s 44CA(1)(a) of the CCA were enacted by the Competition and 


Consumer Amendment (Competition Policy Review) Act 2017 (Cth) (2017 


Amendments).  The 2017 Amendments inserted the words "on reasonable terms and 


conditions, as a result of the declaration of the service" to criterion (a), which now 


requires that the NCC and the Treasurer (and the Tribunal on review) be satisfied that 


(emphasis added): 


access (or increased access) to the service, on reasonable terms and 


conditions, as a result of a declaration of the service would promote a 


material increase in competition in at least one market (whether or not in 


Australia), other than the market for the service. 


13. The new test requires an assessment of whether and the extent to which access on 


reasonable terms and conditions from declaration is likely to have an effect on 


                                                      
7  Recommendation, [5.4]. 
8  Recommendation, [5.7]-[5.9], [5.15].  
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competition in dependent markets, when compared to the terms of access likely 


without declaration.9   


14. These additional words "focus the test on the effect of declaration, rather than merely 


assessing whether access (or increased access) would promote competition".10  This 


requires a comparison of two future scenarios: one in which the Service is declared and 


access to the Service is granted on reasonable terms and conditions, and one in which 


the Service is not declared and the terms and conditions on which any access to the 


Service would be granted without declaration.11  The NCC and the Treasurer (and the 


Tribunal on review) are required to look at how the nature and extent of access will 


change as a result of the declaration before considering the possible impact of this 


change on the state of competition in dependent markets.   


15. The meaning of the term ‘reasonable terms and conditions’ is clarified by paragraph 


12.21 of the explanatory memorandum to the 2017 Amendments, which states: 


What are reasonable terms and conditions is not defined in the legislation. 


This is an objective test that may involve consideration of market conditions. 


It does not require that the [NCC] or [Treasurer] come to a view on the 


outcomes of a Part IIIA negotiation or arbitration. The requirement that 


access is on reasonable terms and conditions is intended to minimise the 


detriment to competition in dependent markets that may otherwise be caused 


by the exploitation of monopoly power. Reasonable terms and conditions 


include those necessary to protect the legitimate interests of the owner of the 


facility. 


16. A similar amendment was made to criterion (d), which now also requires an 


assessment of whether and the extent to which access on reasonable terms and 


conditions from declaration is likely to have an effect on the public interest, when 


compared to the terms of access likely without declaration.  


 


                                                      
9  Explanatory memorandum to the Competition and Consumer Amendment (Competition Policy Review) 


Act 2017 (Cth), [12.18].  
10  Recommendation, [12.19].  
11  Recommendation, [12.20].  
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A4. The Recommendation and the Decision 


17. In the Recommendation, the NCC concluded that, in relation to the Service: 


(a) criterion (a)12 was not satisfied, including because the coal export market is 


already likely to be effectively competitive, and coal producers face 


uncertainty from factors other than Port charges that are more likely to 


influence their ability to compete in export coal markets;13 


(b) criterion (b)14 was satisfied, including because the Port could meet the total 


foreseeable demand in the market in the relevant term of 15 years and at the 


least cost compared to any two or more facilities;15  


(c) criterion (c)16 was satisfied, that is, the Port is of national significance in 


terms of its importance to constitutional trade and commerce, and to the 


national economy, having particular regard to the mass and value of trade 


through the facilities each year, and the economic activity generated by 


industries that are reliant upon the facilities;17 and 


(d) criterion (d)18 was not satisfied, that is, that access (or increased access) to 


the Service, on reasonable terms and conditions, as a result of declaration of 


the Service would not promote the public interest, in circumstances where 


Port users can obtain access to the Service either via the open access regime 


or the long term pricing deeds offered by PNO, which are discussed at 


paragraphs 34 to 41 below.19 


18. The NCC also concluded that it is unclear whether prices in a future with declaration 


of the Service would be so materially different to those in a future without declaration 


such that the economically efficient use of and operation of the infrastructure by which 


                                                      
12  CCA s 44CA(1)(a). 
13  See Recommendation, [1.22] - [1.23], [1.26], [7.12], [7.36] - [7.39], [7.43] -.[7.65], [7.118] - [7.123], 


[7.153] - [7.155]. 
14  CCA ss 44CA(1)(b), (2).   
15  See Recommendation, [8.5] - [8.7]. 
16  CCA s 44CA(1)(c). 
17  See Recommendation, [9.4] - [9.5]. 
18  CCA ss 44CA(1)(d), (3). 
19  See Recommendation, [10.21] - [10.44]. 
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the services are provided would be promoted by declaration, and that this decision is 


consistent with the principles of access regulation.20 


19. On 16 February 2021, the Treasurer issued a decision under s 44H together with a 


statement of reasons not to declare the Service.   


20. The Treasurer adopted the NCC's reasoning and finding that neither criteria (a) nor (d) 


were met and noted that he gave particular regard to the object in s 44AA(a), being to: 


promote the economically efficient operation of, use of and investment in the 


infrastructure by which services are provided, thereby promoting effective 


competition in upstream and downstream markets. 


21. The Treasurer accepted the NCC's conclusions that criteria (b) and (c) were satisfied. 


A5. Global coal market in which Hunter Valley coal producers participate 


22. Coal continues to be traded and shipped internationally; and Australian coal exporters 


participate in this international trade and compete against coal produced and sold 


through other ports in Australia and overseas.  In this respect, there are currently 


several companies participating in the coal export market which are supplying coal to a 


wide range of global purchasers; and the nature of the competitive interactions 


between participants in the coal export market has not changed significantly despite 


PNO’s acquisition of the Port, and subsequent increases in the price of the Service 


since 2015.21   


23. Export coal miners from the Newcastle catchment compete with each other and other 


suppliers.22  


24. The geographic scope of the coal export market for Australian exporters extends 


beyond Australia and into at least the Asia-Pacific region.23   


                                                      
20  Recommendation, [1.31]. 
21  Recommendation, [7.114] to [7.115]. 
22  Recommendation, [7.114] to [7.115]. 
23  Recommendation, [7.114] to [7.115]. 
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25. Coal is not a homogenous commodity and the differences in the grade of coal (i.e. 


thermal vs metallurgical) may affect its suitability. Thermal coal represents the 


significant majority of coal exported from the Port.24     


26. PNO estimates that, by 2031, the Port may receive up to 3,666 vessels per annum.  In 


its Port Master Plan 2040, PNO has stated that an assessment undertaken to evaluate 


the capacity of the Port has demonstrated that the shipping channel at the Port can 


accommodate the safe movement of over 10,000 vessels per annum.  The vessel 


movements in 2017 indicate that the channel is currently operating at less than 50% of 


its capacity.25 


27. The provision of terminal services to providers of container shipping services remains 


a very small proportion of the Port’s activities.  In 2019, the Port received 2,296 ships, 


1,813 of which were coal vessels; the remaining 483 ships providing shipment of other 


products (including some vessels carrying containers).  During that period, the Port 


exported 2,232 twenty-foot equivalent unit (TEUs) containers and received 3,104 


TEUs containers.26  During the same period, Port Botany received 693,599 TEU 


containers and exported 684,556 TEU containers.27 


A6. PNO's charges for navigation services at the Port 


28. By contrast to the fluctuations in global coal prices, PNO’s charges for navigation 


services at the Port are not unpredictable, and do not fluctuate regularly.28  


29. Pursuant to s 50 of the PMA Act, PNO charges a navigation service charge for vessels 


(including coal vessel) which enter the Port.  This charge is imposed on vessel owners 


or charterers (vessel operators) of vessels which enter the Port.29  


30. Each time a vessel enters the Port, the vessel operator enters into a contract by conduct 


with PNO for use of the shipping channels containing PNO’s published standard terms 


                                                      
24  Recommendation, [7.114] to [7.115]. 
25  Recommendation, [7.55]. 
26  Recommendation, [7.56]. 
27  Recommendation, [7.56]. 
28  Recommendation, [7.114]. 
29  Recommendation, [1.9] (fn 2). 
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and conditions including the applicable navigation service charge.30  This contract is a 


single visit contract that covers the duration of the vessel’s visit to the Port.31  


31. On a day-to-day basis, PNO does not deal directly with vessel operators, but rather 


deals with agents, known as ships’ agents, that act on behalf of vessel operators. 


Before vessels enter the Port, the relevant ships’ agent submits details pertaining to the 


visit to the Port.  After vessels leave the Port, PNO issues invoices to the ships’ agents, 


on behalf of vessel operators, for the payment of charges at the Port payable by those 


vessel operators.  Those ships’ agents pay the invoiced charges on behalf of the vessel 


operators.32  


32. The NSC payable by vessel operators of coal vessels is fixed and payable according to 


the gross tonnage of a vessel that enters the Port and uses the channels, referred to as 


“Vessel Gross Tonnage" (GT).  GT refers to the capacity of the vessel using the 


channel, rather than the volume of coal or other cargo which might be loaded onto the 


vessel during its visit at the port.  A vessel operator is charged through its agent the 


same amount for navigation services on a visit to the Port whether or not it loads or 


how much coal it loads during its visit.  The charge is in respect of the aspect of its use 


of the port and its infrastructure as prescribed in s 50 of the PMA Act.33  


33. The NSC fixed under s 50 of the PMA Act under PNO’s published schedule of Port 


charges as at 1 January 2020 was $1.0424 per GT.34  


A7. Open access regime and contractual access arrangements at the Port 


 Open access regime 


34. In December 2019, PNO established formal terms and conditions of open, non-


discriminatory access at the Port for any vessel seeking to enter the Port and use its 


channel and berthing facilities.  These open access terms have been published on 


PNO's website since that time.35   


                                                      
30  Recommendation, [5.23]. 
31 https://www.portofnewcastle.com.au/what-we-do/port-open-access-arrangements/vesselopenaccess/.  
32   Recommendation, [7.26]; PMA Act s 50(4).   
33    PMA Act ss 50, 51.   
34  Recommendation, [1.14].  PNO's current published schedule of Port charges is available at: 
 https://www.portofnewcastle.com.au/wp-content/uploads/2020/12/Schedule-of-Charges-2021-FINAL-
 .pdf  
35  See https://www.portofnewcastle.com.au/what-we-do/port-open-access-arrangements/vesselopenaccess/  



https://www.portofnewcastle.com.au/what-we-do/port-open-access-arrangements/vesselopenaccess/

https://www.portofnewcastle.com.au/wp-content/uploads/2020/12/Schedule-of-Charges-2021-FINAL-.pdf

https://www.portofnewcastle.com.au/wp-content/uploads/2020/12/Schedule-of-Charges-2021-FINAL-.pdf

https://www.portofnewcastle.com.au/what-we-do/port-open-access-arrangements/vesselopenaccess/
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35. Relevantly, the open access arrangements provide for:36  


(a) an initial NSC of $1.0424 per GT for coal vessels (as at 1 January 2020); 


(b) variation by PNO of its schedule of charges from time to time, including 


varying or introducing any new fees or charges on 10 business days' notice; 


(c) adjustment to the NSC and WhC for coal vessels annually by an amount 


equal to the consumer price index (CPI).  PNO intends that these charges 


may also be increased to reflect additional investment by PNO in port 


services, any increases in government charges or taxes or changes in law and 


any material change events; and 


(d) a dispute resolution process (including mediation and commercial 


arbitration). 


Bilateral access arrangements  


36. In December 2019, PNO published on its website and offered to vessel agents and coal 


producers pro-forma long term pricing deeds (respectively, Vessel Agent Deed and 


Producer Deed; together, Deeds).    


37. The Deeds relevantly provide for:37 


(a) an initial term of 10 years; 


(b) a discounted NSC, initially of $0.8121 per GT, and a WhC, initially of 


$0.0802 per GT (as at 1 January 2020), annually adjusted to the greater of 


CPI or 4% (subject to certain 'triggers', including capital investment by 


PNO); 


(c) a dispute resolution process (mediation and commercial arbitration), 


including in relation to the price adjustment 'triggers' described in sub-


paragraph (b) above; 


                                                      
36  Recommendation, [5.23]. 
37  Recommendation, [5.24], [5.26], [7.27], [7.67].   
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(d) pricing principles to be applied in mediation and arbitration consistent with 


those the ACCC must take into account when making an arbitration 


determination under s 44ZZCA of the CCA; 


(e) capital expenditure transparency measures, by including provision to 


counterparties by PNO of rolling 5-year capital expenditure forecasts at the 


Port (which capital expenditure can trigger adjustments to the charges under 


the Deed as discussed at sub-paragraph (b) above); and 


(f) non-discriminatory terms between counterparties to the Deeds. 


38. A comparison of the range of prices set under the arbitration determination of the 


ACCC (being the only arbitration initiated while the Glencore Declaration was in 


force) and the Tribunal with prices set by PNO for the NSC is set out below.38 


 


39. Section 67 of the PMA Act allows the port operator to enter into agreements with any 


person liable to pay charges under the PMA Act.  The persons liable to pay the NSC 


under s 50 of the PMA Act are vessel owners. 


40. Following negotiations from December 2019 to late March 2020, PNO has entered 


into, with effect from 1 April 2020, Vessel Agent Deeds under s 67 of the PMA Act 


with shipping agents representing coal vessels calling at the Port for the next 10 years 


in equivalent terms setting the charges in respect of navigation services supplied at the 


                                                      
38  Recommendation, [7.91] (Figure 2). 
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Port.  That is, absent declaration, PNO has voluntarily entered into contractual 


regulation of prices levied at, and the terms of access to, the Port in terms acceptable to 


the access seekers.39  


41. As a consequence of the matters pleaded in [36] to [40] above, ships which carry coal 


from the Port are, for the next 10 years, able to obtain a NSC which is governed by the 


terms of the Vessel Agent Deeds, including an initial charge of $0.8121 per GT and 


subsequently regulated by the terms of the Vessel Agent Deeds (including the dispute 


resolution processes and the pricing principles). Therefore, coal producers have the 


option for the next 10 years of obtaining carriage of coal on terms regulated by the 


Vessel Agent Deeds, and PNO does not have any unfettered ability to raises prices for 


coal producers.     


B. ISSUES 


42. PNO agrees with paragraphs 38 and 39 of NSWMC’s SOFIC. 


43. The Tribunal cannot set aside the decision of the Treasurer and decide to declare the 


Service under s 44K(8)(b) unless it is satisfied of all of the declaration criteria for the 


Service in s 44CA for the Service (s 44H(4)).40 


44. In making its determination, the Tribunal must have regard to the objects of Part IIIA 


of the CCA in making its decision (s 44H(1A)), namely to:41 


(a) promote the economically efficient operation of, use of and investment in the 


infrastructure by which services are provided, thereby promoting effective 


competition in upstream and downstream markets; and 


(b) provide a framework and guiding principles to encourage a consistent 


approach to access regulation in each industry. 


 


 


                                                      
39  Recommendation, [7.26].  
40  CCA s 44K(5).   
41  CCA s 44AA.   
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C. CONTENTIONS 


C1. No material increase in competition in dependent markets (criterion (a)) 


45. Access (or increased access) to the Service, on reasonable terms and conditions, as a 


result of a declaration would not promote any material increase in any of the dependent 


markets identified by NSWMC at paragraph 43 of its SOFIC. 


(a) Coal exports market 


46. A key aspect of the reasoning in the NCC recommendation, and the Minister’s 


decision, was (a) that port charges were likely to remain a comparatively small 


component of the cost of production and export of coal, (b) that the possible difference 


between the price in the Deeds and the price set with declaration represents an even 


smaller fraction of the cost of producing coal in the Newcastle catchment, and (c) that 


coal producers and exporters face significant uncertainty from other other factors that 


are more likely to influence their ability to compete in export markets, including coal 


prices and labour costs (NCC Recommendation at 7.118 – 7.122, 7.126, expressly 


adopted by the Minister).  


47. NSWMC has failed to grapple with this aspect of the decision. In particular, NSWMC 


has failed to explain why declaration would have any impact on competition in any 


relevant market in light of the comparatively trivial quantum of port charges (and even 


more so, the quantum of port charges in issue) to the overall commercial viability of 


coal production and export.  


48. The Minister’s decision was not dependent upon any conclusion that a reasonable 


range of NSC values included a return on user funded assets. Even if (contrary to the 


position of PNO) a reasonable charge for the NSC was $0.63 per GT, that is only 18 


cents less than the price under the Deeds. The NSWMC has failed to explain why that 


18 cents would matter, particularly in circumstances where the coal price may vary by 


tens of dollars per tonne over a short period. NSWMC instead makes vague statements 


about “unreasonable terms and conditions of access” (e.g. at [63]). 


49. In any event, NSWMC does not identify a proper basis for concluding that a 


reasonable charge of the NSC is below the charge in the Vessel Agent Deeds. In 


NSWMC SOFIC [67(b)], reference is made to the decision of the Full Court of the 
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Federal Court in Glencore Coal Assets Australia Pty Ltd v Australian Competition 


Tribunal [2020] FCAFC 145 at [223]. However:  


(a) the reference given ([223]) is to a paragraph of the Full Court decision 


summarising an argument but not expressing any conclusion;  


(b) the Full Court’s decision has been the subject of a grant of special leave, 


including on the relevant point concerning user contributions;  


(c) as was correctly observed in the NCC Recommendation (at [6.33]), the Full 


Court did not itself determine the terms and conditions of the arbitration (but 


rather remitted that matter to the Australian Competition Tribunal), and 


expressly rejected the suggestion that its conclusions on matters of law 


necessarily meant that user contributions were to be excluded.42 Rather, they 


were to be considered by the Tribunal in accordance with a proper 


understanding of the relevant provisions; and 


(d) in respect of the inclusion of user contributions in the asset base used to 


calculate the charges under the Deed, in its 30 October 2019 determination 


of the access dispute between PNO and Glencore, the Tribunal did not 


conclude that $912 million of assets in the regulated asset base (RAB) were 


‘dredging works at the Port which had been paid for in the past by users of 


the Port’.  On the contrary, the Tribunal did not reach such a conclusion, 


because the basis on which arrangements had been made and the 


circumstances as they occurred (including whether there were costs to the 


State) were not established by the evidence before the Tribunal.  The 


question of whether users had funded dredging works, and if so which works 


and to what extent, has not been determined by the Tribunal to date.  Even if 


the source and extent of user funding for such works could be established, 


the Tribunal accepted on the evidence before it that there had been very 


significant cost under-recovery by the State over decades (exceeding $8b).43  


                                                      
42  Glencore Coal Assets Australia Pty Ltd v Australian Competition Tribunal [2020] FCAFC 145 at [289], 


[320]-[321].  


43  Recommendation, [7.29]. 
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A necessary plank underpinning the NSWMC’s contentions is therefore missing.   


50. NSWMC’s SOFIC fails to recognise that coal producers can obtain the benefit of 


existing Vessel Agent Deeds to constrain the terms and conditions applicable to the 


NSC and the WhC in relation to coal passing through the Port, including by reason of 


the arbitration provisions. Thus NSWMC’s SOFIC [67(a)] is incomplete and 


misleading, and [68] is incorrect.  


51. As the NCC concluded, the coal export market is effectively competitive at present.  


52. Further, PNO does not have any incentive to diminish competition in coal export 


markets because, inter alia:  


(a) PNO is not meaningfully vertically integrated. In this regard, NSWMC’s 


suggestions (at [66] of its SOFIC) that PNO may become vertically 


integrated is not based on any proper assessment on the material before the 


Minister; and 


(b) the Port is not capacity constrained and is not likely to become so over the 


15-year period of declaration sought in the Application, such that PNO 


would have an incentive to deny access (or have an incentive to raise prices 


on account of this factor) to coal exporters acquiring services at the Port. 44 


53. PNO otherwise relies upon matters relied upon by the NCC in recommending, and the 


Minister in making, the decision in question.  


(b) Other markets 


54. The contentions of the NSWMC in relation to the other markets fail for the same 


reasons that they fail in relation to the coal export market.  


(c) Tenements market 


55. In addition, additional reference may usefully be made to the tenements market.  


(a) The tenements markets is a derivative of the coal export market, and is 


already effectively competitive without declaration. 


                                                      
44  Recommendation, [7.55]. 
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(b) PNO has no incentive to provide uncertainty around access charges for users 


at the Port in circumstances where these lead to significantly less investment 


in mining activity in the Newcastle catchment. 


(c) The relatively trivial nature of the Port charges in the context of the business 


of coal production has no impact on competition for tenements. There is no 


basis for the contention of NSWMC at [72] that there would be “material 


improvement in the environment for competition in the Tenements Market”.  


(d) For the reasons set out above at [46], [50] and [55(b)], there are no 


“uncertainties” in relation to forecasting the relevant cost component, in 


circumstances where coal producers can obtain, indirectly, the benefit of the 


10 year arrangements in place with shipping agents.   


56. NSWMC contends in this proceeding that "[t]here is no effective regulation of the NSC 


or [WhC] charges.  Both charges can be increased by PNO at any time at its sole 


discretion".45  This statement is incorrect and should be rejected for the following 


reasons:  


(a) Under the Deeds, a variation to the charges covered by the Deed can only be 


made once a year.  A variation can only be made over and above the 4%/CPI 


increase where it is material, which is designed to avoid trivial increases.46  


(b) In the event of a Permitted Price Dispute (as that term is defined in the Deed) 


arising, the parties are bound to conduct mediation and, failing the resolution 


within 28 days, arbitration in accordance with the Australian Centre for 


International Commercial Arbitration Rules. Relevantly, the mediator must 


take into account, and the arbitrator must apply, the pricing principles set out 


in the Deed, which are substantially the same at those set out in the 


Competition Principles Agreement. These arrangements cannot be said to 


give rise to a degree of uncertainty that is materially different from that 


applying to services provided by any significant infrastructure asset 


anywhere in Australia.47 


                                                      
45  NSWMC, Statement of Facts, Issues and Contentions, [27].  
46  Recommendation [7.27(a)]. 
47  Recommendation, [7.26]. 
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(c) In addition, in order to provide users with visibility of and the opportunity to 


comment on any prospective increases in the charges under the Deed on 


account of capital expenditure proposed to be incurred by PNO, PNO is 


under a contractual obligation to prepare and provide to Deed counterparties 


a forward looking 5 year forecast (covering the period 1 January 2020 to 31 


December 2024) of its projected capital expenditure that may impact the 


charges under the Deed, and to meet with the Deed counterparty to discuss 


those forecasts and any potential associated variations to the charges under 


the Deed.  This is to be updated annually on a rolling 5 year basis by no later 


than 31 March each year, and PNO is under a contractual obligation to meet 


with the Producer to discuss each updated 5 year capital expenditure 


forecast.48   


C2. No public interest supporting declaration (criterion (d)) 


57. NSWMC’s contentions in relation to criterion (d) are brief and rely substantially on its 


contentions in relation to criterion (a).  


58. NSWMC also contends (at [86]) that declaration would permit collective bargaining, 


which confers public benefits. NSWMC does not elaborate on the public benefits of 


collective bargaining. PNO notes that this issue is contested, and the subject of the 


separate proceedings in the Tribunal due to be heard in October.  


59. At no point during the declaration process has the NSWMC provided any factual 


evidence demonstrating which particular efficient investments in mining tenements 


would not occur in a future without declaration of the Service.  Contentions such as 


"declaration would promote greater investment" in dependent markets are unfounded 


and should be rejected.49   


60. Further, if a different view was taken about the promotion of competition, then it 


would be necessary to consider the potential harmful effects of declaration on 


compliance costs and the efficient investment in infrastructure.  


                                                      
48  Recommendation, [7.27(b)]. 
49  NSWMC, Statement of Facts, Issues and Contentions, [71]. 
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61. Contrary to paragraph 87, NSWMC is not entitled to rely on its submissions to the 


Council in the Tribunal’s review of the Minister’s decision.  


C3. Relief sought by PNO 


62. PNO seeks the following relief: 


(a) a determination by the Tribunal affirming the Treasurer's decision not to 


declare the Service under s 44K(8)(a); and 


(b) an order under s 44KB(1) that NSWMC pay PNO's costs of this proceeding.  


63. PNO notes that costs orders before the Tribunal in proceedings of this kind are 


discretionary: s 44KB(1).  However, PNO submits that, in circumstances where: 


(a) the Service has been the subject of six draft and final recommendations of 


the NCC, and three decisions (or deemed decisions) of the Treasurer not to 


declare (or revoke declaration) within around five years; and 


(b) NSWMC applied for a declaration recommendation in respect of the Service 


less than 12 months after the Glencore Declaration was revoked, and has 


applied for review of the Treasurer's decision not to declare before the 


Tribunal, 


this proceeding has resulted in unnecessary and unreasonable costs for PNO (as well as 


the NCC, the Commonwealth and the Tribunal).   


64. In all the circumstances, PNO seeks an order pursuant to s 44KB that NSWMC pay all 


of PNO’s costs, or alternatively, such part as the Tribunal considers appropriate. 


DATED: 19 May 2021 


 


 


 





		IN THE AUSTRALIAN COMPETITION TRIBUNAL

		STATEMENT OF FACTS, ISSUES AND CONTENTIONS  OF PORT OF NEWCASTLE OPERATIONS PTY LTD Provided pursuant to the direction of the Tribunal made 8 April 2021

		A. FACTS

		A1. Port of Newcastle Operations

		1. Port of Newcastle Operations Pty Limited (PNO) operates the Port of Newcastle (Port) under a 98-year sublease which commenced on 30 May 2014.

		2. The Port is the largest port on the East Coast of Australia.  It services the Hunter Valley coal fields and is the world’s largest coal export port.  Coal export activities are the major source of revenue at the Port, and will remain so in at least...

		3. Not all functions at the Port are performed by PNO.  In particular:

		(a) the NSW Government and the Port Authority of NSW retain regulatory oversight of the Port and have responsibility for a range of maritime safety and security functions at the Port, including emergency response, the Harbour Master, as holder of the ...

		(b) the Minister has power under Part 5 of the Ports and Maritime Administration Act 1995 (NSW) (the PMA Act) to fix and levy port cargo access charges and berthing charges at the Port; and

		(c) the pilotage services operator has power under Part 5 of the PMA Act to fix and levy pilotage charges.



		4. The functions for which PNO is responsible, as Port operator under the PMA Act and under the terms of the sublease, include the fixing and collection of port charges, and the making of directions for the purpose of maintaining or improving safety a...

		5. In particular, Part 5 of the PMA Act permits PNO to fix and levy three types of port charges without approval from the relevant Minister:

		(a) the navigation service charge (NSC), which is payable in respect of general use by a vessel of the Port and its infrastructure (the navigation service charge is described in more detail below at paragraphs 28 to 33);

		(b) the wharfage charge (WhC), which is payable in respect of the availability of a site at which stevedoring operations may be carried out (wharfage charge), and is paid by the owner of the cargo at the time it is loaded or unloaded; and

		(c) site occupation charges, which are payable by occupiers of land-side facilities such as stevedoring at terminals.



		6. Part 5 of the PMA Act permits PNO, concurrently with the Minister, to fix and collect port infrastructure charges from port users, subject to to the terms of the sublease.

		7. PNO admits paragraphs 1 – 6, 9 and 15 of NSWMC's Statement of Facts, Issues and Contentions (SOFIC).

		8. The form adopted by NSWMC’s SOFIC otherwise departs from the requirement that the Tribunal’s review is to be conducted on the material before the Minister. NSWMC’s SOFIC does not reference its various factual assertions to the material which was be...

		A2. The application for (re-)declaration

		9. This proceeding concerns the decision of the designated Minister (the Treasurer) of 16 February 2021 not to declare certain services at the Port under s 44H(1) of the Competition and Consumer Act 2010 (Cth) (CCA) (the Decision).  The Decision was m...

		10. The Application sought a recommendation from the NCC to the Treasurer that the following service at the Port be declared under Part IIIA of the CCA:

		The provision of the right to access and use all the shipping channels and berthing facilities required for the export of coal from the Port, by virtue of which vessels may enter a Port precinct and load and unload at relevant terminals located within...

		(the Service).

		11. A Service defined in almost identical terms has been the subject previous applications, recommendations and decisions by the Minister, and by this Tribunal.   Specifically:

		(a) on 13 May 2015, Glencore Coal Pty Ltd (Glencore) applied to the NCC for a recommendation that the shipping channel service at the Port be declared under Part IIIA.  The service the subject of that application was described as:

		The provision of the right to access and use the shipping channels (including berths next to wharves as part of the channels) at the Port, by virtue of which vessels may enter a Port precinct and load and unload at relevant terminals located within th...

		(In this Statement of Facts, Issues and Contentions, the term Service is used interchangeably to refer to the service the subject of Glencore’s application for a declaration, and the service the subject of NSWMC’s subsequent application for a declarat...

		(b) on 10 November 2015, the NCC recommended that the Service not be declared, on the basis that neither declaration criteria (a) nor (d) in the former s 44G(2) of the CCA were satisfied.  (Subsequent amendments to the declaration criteria are discuss...

		(c) on 29 January 2016, Glencore applied to the Tribunal for a review of the Acting Treasurer's decision not to declare the Service.  On 31 May 2016, the Tribunal decided the Service should be declared.  On 16 June 2016, the Tribunal made orders givin...

		(d) in July 2018, PNO applied to the NCC for a recommendation under section 44J of the CCA that the Treasurer revoke the Glencore Declaration.  On 26 July 2019, the NCC recommended to the Treasurer that the Glencore Declaration be revoked.  This recom...



		A3. Relevant amendments to the declaration criteria

		12. Following the Glencore Declaration (and prior to the revocation of the Glencore Declaration in 2019), amendments to the statutory declaration criterion which presently appears at s 44CA(1)(a) of the CCA were enacted by the Competition and Consumer...

		access (or increased access) to the service, on reasonable terms and conditions, as a result of a declaration of the service would promote a material increase in competition in at least one market (whether or not in Australia), other than the market f...

		13. The new test requires an assessment of whether and the extent to which access on reasonable terms and conditions from declaration is likely to have an effect on competition in dependent markets, when compared to the terms of access likely without ...

		14. These additional words "focus the test on the effect of declaration, rather than merely assessing whether access (or increased access) would promote competition".   This requires a comparison of two future scenarios: one in which the Service is de...

		15. The meaning of the term ‘reasonable terms and conditions’ is clarified by paragraph 12.21 of the explanatory memorandum to the 2017 Amendments, which states:

		What are reasonable terms and conditions is not defined in the legislation. This is an objective test that may involve consideration of market conditions. It does not require that the [NCC] or [Treasurer] come to a view on the outcomes of a Part IIIA ...

		16. A similar amendment was made to criterion (d), which now also requires an assessment of whether and the extent to which access on reasonable terms and conditions from declaration is likely to have an effect on the public interest, when compared to...

		A4. The Recommendation and the Decision



		17. In the Recommendation, the NCC concluded that, in relation to the Service:

		(a) criterion (a)  was not satisfied, including because the coal export market is already likely to be effectively competitive, and coal producers face uncertainty from factors other than Port charges that are more likely to influence their ability to...

		(b) criterion (b)  was satisfied, including because the Port could meet the total foreseeable demand in the market in the relevant term of 15 years and at the least cost compared to any two or more facilities;

		(c) criterion (c)  was satisfied, that is, the Port is of national significance in terms of its importance to constitutional trade and commerce, and to the national economy, having particular regard to the mass and value of trade through the facilitie...

		(d) criterion (d)  was not satisfied, that is, that access (or increased access) to the Service, on reasonable terms and conditions, as a result of declaration of the Service would not promote the public interest, in circumstances where Port users can...



		18. The NCC also concluded that it is unclear whether prices in a future with declaration of the Service would be so materially different to those in a future without declaration such that the economically efficient use of and operation of the infrast...

		19. On 16 February 2021, the Treasurer issued a decision under s 44H together with a statement of reasons not to declare the Service.

		20. The Treasurer adopted the NCC's reasoning and finding that neither criteria (a) nor (d) were met and noted that he gave particular regard to the object in s 44AA(a), being to:

		promote the economically efficient operation of, use of and investment in the infrastructure by which services are provided, thereby promoting effective competition in upstream and downstream markets.

		21. The Treasurer accepted the NCC's conclusions that criteria (b) and (c) were satisfied.

		A5. Global coal market in which Hunter Valley coal producers participate

		22. Coal continues to be traded and shipped internationally; and Australian coal exporters participate in this international trade and compete against coal produced and sold through other ports in Australia and overseas.  In this respect, there are cu...

		23. Export coal miners from the Newcastle catchment compete with each other and other suppliers.

		24. The geographic scope of the coal export market for Australian exporters extends beyond Australia and into at least the Asia-Pacific region.

		25. Coal is not a homogenous commodity and the differences in the grade of coal (i.e. thermal vs metallurgical) may affect its suitability. Thermal coal represents the significant majority of coal exported from the Port.

		26. PNO estimates that, by 2031, the Port may receive up to 3,666 vessels per annum.  In its Port Master Plan 2040, PNO has stated that an assessment undertaken to evaluate the capacity of the Port has demonstrated that the shipping channel at the Por...

		27. The provision of terminal services to providers of container shipping services remains a very small proportion of the Port’s activities.  In 2019, the Port received 2,296 ships, 1,813 of which were coal vessels; the remaining 483 ships providing s...

		A6. PNO's charges for navigation services at the Port

		28. By contrast to the fluctuations in global coal prices, PNO’s charges for navigation services at the Port are not unpredictable, and do not fluctuate regularly.

		29. Pursuant to s 50 of the PMA Act, PNO charges a navigation service charge for vessels (including coal vessel) which enter the Port.  This charge is imposed on vessel owners or charterers (vessel operators) of vessels which enter the Port.

		30. Each time a vessel enters the Port, the vessel operator enters into a contract by conduct with PNO for use of the shipping channels containing PNO’s published standard terms and conditions including the applicable navigation service charge.   This...

		31. On a day-to-day basis, PNO does not deal directly with vessel operators, but rather deals with agents, known as ships’ agents, that act on behalf of vessel operators. Before vessels enter the Port, the relevant ships’ agent submits details pertain...

		32. The NSC payable by vessel operators of coal vessels is fixed and payable according to the gross tonnage of a vessel that enters the Port and uses the channels, referred to as “Vessel Gross Tonnage" (GT).  GT refers to the capacity of the vessel us...

		33. The NSC fixed under s 50 of the PMA Act under PNO’s published schedule of Port charges as at 1 January 2020 was $1.0424 per GT.

		A7. Open access regime and contractual access arrangements at the Port

		Open access regime

		34. In December 2019, PNO established formal terms and conditions of open, non-discriminatory access at the Port for any vessel seeking to enter the Port and use its channel and berthing facilities.  These open access terms have been published on PNO'...

		35. Relevantly, the open access arrangements provide for:

		(a) an initial NSC of $1.0424 per GT for coal vessels (as at 1 January 2020);

		(b) variation by PNO of its schedule of charges from time to time, including varying or introducing any new fees or charges on 10 business days' notice;

		(c) adjustment to the NSC and WhC for coal vessels annually by an amount equal to the consumer price index (CPI).  PNO intends that these charges may also be increased to reflect additional investment by PNO in port services, any increases in governme...

		(d) a dispute resolution process (including mediation and commercial arbitration).

		Bilateral access arrangements



		36. In December 2019, PNO published on its website and offered to vessel agents and coal producers pro-forma long term pricing deeds (respectively, Vessel Agent Deed and Producer Deed; together, Deeds).

		37. The Deeds relevantly provide for:

		(a) an initial term of 10 years;

		(b) a discounted NSC, initially of $0.8121 per GT, and a WhC, initially of $0.0802 per GT (as at 1 January 2020), annually adjusted to the greater of CPI or 4% (subject to certain 'triggers', including capital investment by PNO);

		(c) a dispute resolution process (mediation and commercial arbitration), including in relation to the price adjustment 'triggers' described in sub-paragraph (b) above;

		(d) pricing principles to be applied in mediation and arbitration consistent with those the ACCC must take into account when making an arbitration determination under s 44ZZCA of the CCA;

		(e) capital expenditure transparency measures, by including provision to counterparties by PNO of rolling 5-year capital expenditure forecasts at the Port (which capital expenditure can trigger adjustments to the charges under the Deed as discussed at...

		(f) non-discriminatory terms between counterparties to the Deeds.



		38. A comparison of the range of prices set under the arbitration determination of the ACCC (being the only arbitration initiated while the Glencore Declaration was in force) and the Tribunal with prices set by PNO for the NSC is set out below.

		39. Section 67 of the PMA Act allows the port operator to enter into agreements with any person liable to pay charges under the PMA Act.  The persons liable to pay the NSC under s 50 of the PMA Act are vessel owners.

		40. Following negotiations from December 2019 to late March 2020, PNO has entered into, with effect from 1 April 2020, Vessel Agent Deeds under s 67 of the PMA Act with shipping agents representing coal vessels calling at the Port for the next 10 year...

		41. As a consequence of the matters pleaded in [36] to [40] above, ships which carry coal from the Port are, for the next 10 years, able to obtain a NSC which is governed by the terms of the Vessel Agent Deeds, including an initial charge of $0.8121 p...

		B. ISSUES

		42. PNO agrees with paragraphs 38 and 39 of NSWMC’s SOFIC.

		43. The Tribunal cannot set aside the decision of the Treasurer and decide to declare the Service under s 44K(8)(b) unless it is satisfied of all of the declaration criteria for the Service in s 44CA for the Service (s 44H(4)).

		44. In making its determination, the Tribunal must have regard to the objects of Part IIIA of the CCA in making its decision (s 44H(1A)), namely to:

		(a) promote the economically efficient operation of, use of and investment in the infrastructure by which services are provided, thereby promoting effective competition in upstream and downstream markets; and

		(b) provide a framework and guiding principles to encourage a consistent approach to access regulation in each industry.



		C. CONTENTIONS

		C1. No material increase in competition in dependent markets (criterion (a))

		45. Access (or increased access) to the Service, on reasonable terms and conditions, as a result of a declaration would not promote any material increase in any of the dependent markets identified by NSWMC at paragraph 43 of its SOFIC.

		(a) Coal exports market

		46. A key aspect of the reasoning in the NCC recommendation, and the Minister’s decision, was (a) that port charges were likely to remain a comparatively small component of the cost of production and export of coal, (b) that the possible difference be...

		47. NSWMC has failed to grapple with this aspect of the decision. In particular, NSWMC has failed to explain why declaration would have any impact on competition in any relevant market in light of the comparatively trivial quantum of port charges (and...

		48. The Minister’s decision was not dependent upon any conclusion that a reasonable range of NSC values included a return on user funded assets. Even if (contrary to the position of PNO) a reasonable charge for the NSC was $0.63 per GT, that is only 1...

		49. In any event, NSWMC does not identify a proper basis for concluding that a reasonable charge of the NSC is below the charge in the Vessel Agent Deeds. In NSWMC SOFIC [67(b)], reference is made to the decision of the Full Court of the Federal Court...

		(a) the reference given ([223]) is to a paragraph of the Full Court decision summarising an argument but not expressing any conclusion;

		(b) the Full Court’s decision has been the subject of a grant of special leave, including on the relevant point concerning user contributions;

		(c) as was correctly observed in the NCC Recommendation (at [6.33]), the Full Court did not itself determine the terms and conditions of the arbitration (but rather remitted that matter to the Australian Competition Tribunal), and expressly rejected t...

		(d) in respect of the inclusion of user contributions in the asset base used to calculate the charges under the Deed, in its 30 October 2019 determination of the access dispute between PNO and Glencore, the Tribunal did not conclude that $912 million ...

		A necessary plank underpinning the NSWMC’s contentions is therefore missing.



		50. NSWMC’s SOFIC fails to recognise that coal producers can obtain the benefit of existing Vessel Agent Deeds to constrain the terms and conditions applicable to the NSC and the WhC in relation to coal passing through the Port, including by reason of...

		51. As the NCC concluded, the coal export market is effectively competitive at present.

		52. Further, PNO does not have any incentive to diminish competition in coal export markets because, inter alia:

		(a) PNO is not meaningfully vertically integrated. In this regard, NSWMC’s suggestions (at [66] of its SOFIC) that PNO may become vertically integrated is not based on any proper assessment on the material before the Minister; and

		(b) the Port is not capacity constrained and is not likely to become so over the 15-year period of declaration sought in the Application, such that PNO would have an incentive to deny access (or have an incentive to raise prices on account of this fac...



		53. PNO otherwise relies upon matters relied upon by the NCC in recommending, and the Minister in making, the decision in question.

		(b) Other markets

		54. The contentions of the NSWMC in relation to the other markets fail for the same reasons that they fail in relation to the coal export market.

		(c) Tenements market

		55. In addition, additional reference may usefully be made to the tenements market.

		(a) The tenements markets is a derivative of the coal export market, and is already effectively competitive without declaration.

		(b) PNO has no incentive to provide uncertainty around access charges for users at the Port in circumstances where these lead to significantly less investment in mining activity in the Newcastle catchment.

		(c) The relatively trivial nature of the Port charges in the context of the business of coal production has no impact on competition for tenements. There is no basis for the contention of NSWMC at [72] that there would be “material improvement in the ...

		(d) For the reasons set out above at [46], [50] and [55(b)], there are no “uncertainties” in relation to forecasting the relevant cost component, in circumstances where coal producers can obtain, indirectly, the benefit of the 10 year arrangements in ...



		56. NSWMC contends in this proceeding that "[t]here is no effective regulation of the NSC or [WhC] charges.  Both charges can be increased by PNO at any time at its sole discretion".   This statement is incorrect and should be rejected for the followi...

		(a) Under the Deeds, a variation to the charges covered by the Deed can only be made once a year.  A variation can only be made over and above the 4%/CPI increase where it is material, which is designed to avoid trivial increases.

		(b) In the event of a Permitted Price Dispute (as that term is defined in the Deed) arising, the parties are bound to conduct mediation and, failing the resolution within 28 days, arbitration in accordance with the Australian Centre for International ...

		(c) In addition, in order to provide users with visibility of and the opportunity to comment on any prospective increases in the charges under the Deed on account of capital expenditure proposed to be incurred by PNO, PNO is under a contractual obliga...



		C2. No public interest supporting declaration (criterion (d))

		57. NSWMC’s contentions in relation to criterion (d) are brief and rely substantially on its contentions in relation to criterion (a).

		58. NSWMC also contends (at [86]) that declaration would permit collective bargaining, which confers public benefits. NSWMC does not elaborate on the public benefits of collective bargaining. PNO notes that this issue is contested, and the subject of ...

		59. At no point during the declaration process has the NSWMC provided any factual evidence demonstrating which particular efficient investments in mining tenements would not occur in a future without declaration of the Service.  Contentions such as "d...

		60. Further, if a different view was taken about the promotion of competition, then it would be necessary to consider the potential harmful effects of declaration on compliance costs and the efficient investment in infrastructure.

		61. Contrary to paragraph 87, NSWMC is not entitled to rely on its submissions to the Council in the Tribunal’s review of the Minister’s decision.

		C3. Relief sought by PNO

		62. PNO seeks the following relief:

		(a) a determination by the Tribunal affirming the Treasurer's decision not to declare the Service under s 44K(8)(a); and

		(b) an order under s 44KB(1) that NSWMC pay PNO's costs of this proceeding.



		63. PNO notes that costs orders before the Tribunal in proceedings of this kind are discretionary: s 44KB(1).  However, PNO submits that, in circumstances where:

		(a) the Service has been the subject of six draft and final recommendations of the NCC, and three decisions (or deemed decisions) of the Treasurer not to declare (or revoke declaration) within around five years; and

		(b) NSWMC applied for a declaration recommendation in respect of the Service less than 12 months after the Glencore Declaration was revoked, and has applied for review of the Treasurer's decision not to declare before the Tribunal,

		this proceeding has resulted in unnecessary and unreasonable costs for PNO (as well as the NCC, the Commonwealth and the Tribunal).



		64. In all the circumstances, PNO seeks an order pursuant to s 44KB that NSWMC pay all of PNO’s costs, or alternatively, such part as the Tribunal considers appropriate.

		DATED: 19 May 2021
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	NOTICE.pdf
	NOTICE UNDER THE COMPETITION AND CONSUMER ACT 2010 (CTH)
	To:  National Competition Council
	Level 17, Casselden
	2 Lonsdale Street
	MELBOURNE  VIC  3000
	1. Pursuant to section 44K(6A) of the Competition and Consumer Act 2010 (Cth) (CCA) and regulation 22(1)(a) of the Competition and Consumer Regulations 2010, the National Competition Council (NCC) is to provide the information in the Schedule to the T...
	SCHEDULE
	Information to be provided
	The following documents at: https://ncc.gov.au/application/application-for-declaration-of-certain-services-in-relation-to-the-port-of-newcastle/1, hyperlinked in the ‘NCC – NSWMC application for declaration – Final Recommendation’ (footnote 11):
	1. Application – Annexure A.
	2. Application – Annexure B.
	3. Application – Annexure C.
	4. Application – Annexure G.
	The following document at: https://ncc.gov.au/application/consideration-of-possible-recommendation-to-revoke-declaration-of-service-a, hyperlinked in the ‘NCC – NSWMC application for declaration – Final Recommendation’ (footnote 44):
	5. Glencore Coal Pty Ltd, Synergies report dated 8 August 2018.




