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IN THE AUSTRALIAN COMPETITION TRIBUNAL

File No: ACT 1 of 2021

Re: Application for review lodged by New South Wales Minerals
Council under subsection 44K(2) of the Competition and Consumer Act
2070 (Cth) of the decision of the designated Minister under
subsection 44H(1) of the Competition and Consumer Act 2010 (Cth)

Applicant New South Wales Minerals Council

AFFIDAVIT

I, Bruce Llewellyn Lloyd, of 1 Bligh Street, Sydney in the State of New South Wales, Partner,

affirm as follows:

1. Tam a partner at Clayton Utz, the solicitors for Port of Newcastle Operations Pty Limited
(PNO) in these proceedings. I have carriage of this matter for PNO and am authorised to

make this affidavit on PNQO's behalf.

2. Except where otherwise indicated, I make this affidavit from my own knowledge. Where I

depose to matters from information or belief, I believe those matters to be true.
3. I'make this affidavit in relation to:

a. an application foreshadowed by the applicant, New South Wales Minerals Council
(INSWMC), for the Tribunal, by way of notices under ss 44K(6A) or 44ZZOAAA(5)
of the Competition and Consumer Act 2010 (Cth), to request the documents listed at tabs
9-55 of the draft Hearing Book index (CCA) (Notice Application); and

b. the request of the Tribunal for the parties to provide:

Clayton Utz Telephone: 02 9353 4000
Level 15, 1 Bligh Street Fax: 02 8220 6700
Email: blloyd@claytonutz.com

Ref: Bruce Lloyd
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1. submissions to be relied on by NSWMC (limited to 5 pages) by 12 noon on
Monday 7 June 2021; and

. responsive submissions from PNO and, if it seeks to be heard on the issues,
the National Competition Council (NCC), (each limited to 5 pages) by 4pm
on Tuesday 8 June 2021.

4, This affidavit:

explains the procedural defaults of NSWMC in relation to the filing of the Hearing
Book and NSWMC's submissions in this proceeding;

explains the dispute which has arisen between the parties in relation to certain
documents in the Hearing Book, giving rise in NSWMC's foreshadowed Notice
Application;

identifies what, in PNO's view, are the issues which presently fall for determination

by the Tribunal; and

requests an initial case management on either 8, 9 or 10 June 2021 to resolve the scope
of NSWMC's Notice Application and to fix timetabling directions for the substantive

hearing of that application and the remaining steps to hearing in this proceeding.

Procedural defaults, and issues raised, by NSWMC

5. On 8 April 2021, the Tribunal made directions fixing the timetable in this proceeding to

hearing (Directions). Relevantly, the Directions contemplated the following procedural

steps:

a.

by Direction 11, NSWMC was to serve a draft index for the Hearing Book listing all
documents proposed to be relied upon at the hearing by 14 May 2021;

by Direction 12, PNO and the NCC were each to serve a list of any additional
documents to be included in the Hearing Book by 19 May 2021;

by Direction 13, NSWMC was to file and serve the Hearing Book by 4.00pm on 24
May 2021;

by Direction 14, NSWMC was to file and serve an outline of submissions not

exceeding 20 pages by 4.00pm on 26 May 2021; and

by Direction 15, PNO is to file and serve an outline of submissions not exceeding 20

ages by 4.00pm on 9 June 2021.

L\340343214.1 &l



10.

11.

12.

13.

14.

On 2 June 2021 at 7.02pm, seven days after the time stipulated in the Directions, I was
copied to an email from the solicitors for NSWMC to the Tribunal attaching, by way of
filing and service, NSWMC's outline of submissions. A copy of that email and its attachment

is annexed and marked BLL-1.
No explanation has been provided to PNO for NSWMC filing its submissions a week late.

On 17 May 2021, I received an email from the solicitors for NSWMC attaching a draft index
for the Hearing Book listing the documents proposed to be relied upon by NSWMC at the
hearing, in accordance with Direction 11. A copy of that email and its attachment is annexed

and marked BLL-2.
On 19 May 2021, I sent an email to the solicitors for NSWMC on behalf of PNO:

a. confirming that, for the purpose of Direction 12, PNO did not propose to include any

additional documents to those listed in the draft index; and

b. objecting to the inclusion of the documents listed at tabs 9-55, on the basis that these
documents are not before the Tribunal in this proceeding by virtue of s 44ZZOAA of
the CCA.

A copy of that email and its attachment is annexed and marked BLL-3.

On 28 May 2021, my employed solicitor, Damiano Fritz, sent an email to the solicitors for
NSWMC requesting an update as to when PNO could expect to receive the Hearing Book
and NSWMC's submissions in this proceeding. A copy of that email is annexed and marked

BLL-4.

On 30 May 2021, I received an email from the solicitors for NSWMC foreshadowing the
Notice Application, and that NSWMC would seek a half-day hearing for the determination

of that application. A copy of that email and its attachment is annexed and marked BLL-5.

On 31 May 2021, I sent an email to the solicitors for NSWMC confirming that PNO
maintained its objection set out in my email of 19 May 2021 (and described at paragraph 9

above). A copy of that email is annexed and marked BLL-6.

On 3 June 2021, in response to correspondence from the Executive Assistant to O'Bryan J,
and with the consent of PNO, the solicitors for NSWMC filed and served the Hearing Book
in this proceeding (being 10 days after the time stipulated in the Directions). A copy of that
email is annexed and marked BLL-7. That email also foreshadowed an application by

SWMC pursuant to s 44K (6) and/or s 44ZZOAAA(5).
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Issues that now arise

15.

16.

17.

18.

As a result of the late service of NSWMC’s submissions, and the foreshadowed application
to in relation to the disputed documents, PNO sought to have the matter relisted for a case
management hearing so that resulting case management matters could be addressed by the
Tribunal, and to do that in an open session rather than by unilateral communications with
the Tribunal. PNO still seeks a case management hearing. In particular, the foreshadowed
application by NSWMC to rely on documents, or otherwise seek to have those documents
before the Tribunal, is likely to be a substantive dispute and require some little time to be

ready for hearing.

First, the documents the subject of the dispute between the parties (and which PNO
understands will be requested by NSWMC in its Notice Application) comprise 46
documents over more than 3,700 pages. Those documents were served on us on 3 June
2021. The determination of whether these documents are reasonable and appropriate for
the purpose of the Tribunal's decision on review, or whether the Tribunal ought to require
the NCC to furnish that material for the purpose of the review, may need to be determined

by reference to individual documents. This is likely to be a substantial task.

Secondly, PNO wishes to adduce evidence in relation to that substantive application, which
will take a little time to prepare. The documents at Parts D and E of the Hearing Book
include submissions and reports prepared for the NCC's previous consideration of
declaration applications (including an application to revoke declaration) in relation to the
Port of Newcastle dated 2015 and 2018. For example, in its submissions filed on 2 June
2021 (NS), NSWMC relies extensively on two reports prepared by Synergies Economic
Consulting dated 8 August 2018 and July 2020 (see e.g. NS [59]-[64], [72]-[73], [81]-[91]) and
on NSWMC's application to the NCC for a declaration recommendation on 23 July 2020
(see e.g. NS [8]-[13], [18]).

There are likely to be issues as to whether the factual matters on which these documents
rely, and are said to underpin NSWMC's submissions, were accurate at the time of writing
(which may have been why they were not taken up in the NCC’s recommendations). Further,
various factual matters are likely to be out of date. Accordingly, if the Tribunal is minded to
receive the material, it is likely to be reasonable and appropriate for the purpose of the review
for the Tribunal to request further material, to correct or update the additional material. This
would necessitate a separate application by PNO for a notice to request such information.

—

—
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19.

20.

21.

22.

PNO is of the view that this assessment cannot be made immediately and requires a little

time.

This point can be illustrated by NSWMC’s contention that the Minister erred, because his
analysis of the derivative tenements market was entirely theoretical, and “ignored the facts”.
NSWMC then cites, relying on various submissions material from 2018 and 2020,
contentions about the nature of investment in coal exploration. In its SOFIC; in relation to
the same tenements market, NSWMC makes further (currently unreferenced) contentions
about the ability of coal producers to absorb port charges in “an already high cost
environment where there is a negative outlook on commodity prices”: [74]. If these matters,
which were not before the Minister, are to be part of the Tribunal’s reconsideration of the
Minister’s decision, the Tribunal would presumably wish to have an up-to-date factual
picture, that would reflect the fact that, for example, the coal price is now more than 100%

higher than in 2020 when NSWMC’s application to the NCC was made.

Thirdly, I am informed by counsel for PNO and believe that they are not available in the first
half of the coming week as a result of other court commitments. For example, Mr Moore
SC is concluding a hearing in Perth that finishes at the end of Wednesday, 9 June 2021. The

first proper opportunity for counsel for PNO to:
a. read the 3,700 pages of materials sought to be relied upon by NSWMC;

b. consider the basis ot bases on which such material either should, or should not, be

before the Ttibunal,
c. consider what evidence should be filed in connection with the NSWMC’s application;

d. consider what additional material PNO might wish to adduce in relation to the material

sought to be relied upon by NSWMC;
e. prepare submissions in relation to NSWMC’s application; and
f. prepare for any hearing in relation to the application,
is on and from Thursday, 10 June 2021.

In addition to the NSWMC’s substantive application, there is a need to consider the case
management implications of the late service of the submissions and the foreshadowed

application. The parties would ideally have an opportunity to discuss those matters.

The Tribunal has requested submissions to be relied on by NSWMC, limited to five pages,
y noon on 7 June 2021, followed by responsive submissions from PNO and the NCC (each

=
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23.

also limited to five pages) by 4pm on 8 June 2021. If what is contemplated is that those
submissions address the substantive application within approximately one day of receiving

that application, then for the reasons set out above:
a. PNO will not be in a position to do that;

b. such timing will not permit PNO to adduce the evidence it may need to adduce on the
application; and
c. five pages will not be sufficient to deal with the 3,700 pages of material, noting that

different documents may raise different issues under s 44K(0) or s 44ZZOAAA(5).

Rather, PNO seeks a case management hearing so that the matter can be regularised and an

appropriate procedure can be addressed.

Request for case management

24,

25.

In the circumstances, and for the reasons above, PNO requests that the matter be listed for
case management in the morning of Tuesday 8 June or Wednesday 9 June (noting that Mr
Moore’s hearing commences on 12 pm on each of those days, being 10am Perth time), or
at an appropriate time on Thursday, 10 June 2021, so that the scope of NSWMC's Notice
Application can be determined, before timetabling directions for the hearing of the Notice
Application, and the final hearing in this proceeding, are made. We understand that Tuesday

morning or Thursday afternoon may be convenient to NSWMC.

For completeness, I note that, by Direction 15, PNO is due to file and serve an outline of
submissions by 4pm on 9 June 2021. As a result of the uncertainty created by the Notice
Application, including the extensive reliance placed by NSWMC in its submissions on
documents which PNO understands are to be the subject of that application, PNO
apprehends difficulty in completing its responsive submissions pending the resolution of the
Notice Application, as it is not clear which material, and which issues, will properly be before

the Tribunal.

AFFIRMED by the deponent Signature of deponent

at Sydney in New South Wales
on 5 June 2021.

Before me:

~NJ

Damiano Fritz
NSW solicitor (93870)




COMMONWEALTH OF AUSTRALIA

Competition and Consumer Act 2010 (Cth)

IN THE AUSTRALIAN COMPETITION TRIBUNAL

File No: ACT 1 of 2021

Re: Application for review lodged by New South Wales Minerals
Council under subsection 44K(2) of the Competition and Consumer Act
2010 (Cth) of the decision of the designated Minister under
subsection 44H(1) of the Competition and Consumer Act 2070 (Cth)

Applicant New South Wales Minerals Council

ANNEXURE CERTIFICATE

BLL-1

This is the Annexure marked "BLL-1" referred to in the affidavit of Bruce Llewellyn Lloyd
affirmed at Sydney in New South Wales on 5 June 2021.

Before me:

Witness



From: Philip.Arnold@CliffordChance.com <Philip.Arnold@CliffordChance.com>

Sent: Wednesday, 2 June 2021 7:02 PM

To: registry@competitiontribunal.gov.au

Cc: Associate.OBryan)@fedcourt.gov.au; EA.OBryan)J@fedcourt.gov.au; Dave.Poddar@CliffordChance.com;
Philip.Arnold@CliffordChance.com; Angel.Fu@CliffordChance.com; Michael.Gvozdenovic@CliffordChance.com;
Isabella.Ledden@CliffordChance.com; Tom.Jarvis@jws.com.au; wolfgang.hellmann@jws.com.au; Lloyd, Bruce
<blloyd@claytonutz.com>; Richmond, Elizabeth <erichmond@claytonutz.com>; Grahame, Scott
<sgrahame@claytonutz.com>; Barber, Dylan <dbarber@claytonutz.com>

Subject: ACT 1 of 2021 - NSWMC submissions

External Email

Dear Registry
We refer to the above matter and attach for filing NSWMC's submissions.
The solicitors for PNO and the NCC are copied by way of service.

Kind regards
Philip

Philip Arnold

Senior Associate

Clifford Chance LLP

Level 16, No. 1 O'Connell Street

Sydney NSW 2000 Australia

Direct Dial: +61 2 8922 8503

Mobile: +61 422 947 403

Email: philip.arnold@cliffordchance.com

Pronouns / He, Him, His

[CC]21-40735926[/CC]

This message and any attachment are confidential and may be privileged or otherwise protected from
disclosure. If you are not the intended recipient, please telephone or email the sender and delete this

message and any attachment from your system. If you are not the intended recipient you must not copy this

message or attachment or disclose the contents to any other person.

Liability limited by a scheme approved under Professional Standards Legislation.

Clifford Chance as a global firm regularly shares client and/or matter-related data among its different offices
and support entities in strict compliance with internal control policies and statutory requirements. Incoming
and outgoing email communications may be monitored by Clifford Chance, as permitted by applicable law

1



and regulations.

For further information about Clifford Chance please see our website at http://www.cliffordchance.comor
refer to any Clifford Chance office.

Switchboard: +61 2 8922 8000
Fax: +61 2 8922 8088

To contact any other office http://www.cliffordchance.com/about_us/find_people_and_offices.html

For details of how we process personal data, please see our updated privacy statement.
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COMMONWEALTH OF AUSTRALIA
Competition and Consumer Act 2010 (Cth)

File No: ACT 1 of 2021

Re:

Application for review lodged by New South Wales Minerals Council
under subsection 44K (2) of the Competition and Consumer Act 2010
(Cth) of the decision of the designated Minister under subsection
44H(1) of the Competition and Consumer Act 2010 (Cth)

Applicant: New South Wales Minerals Council

—

SUBMISSIONS OF THE NEW SOUTH WALES MINERALS COUNCIL
INTRODUCTION

The applicant, New South Wales Minerals Council (NSWMC), seeks review of the
decision of the Hon Josh Frydenberg, the Commonwealth Treasurer (Minister), not to
declare the service provided by Port of Newcastle Operations Pty Ltd (PNO) at the Port
of Newcastle.

On 23 July 2020, NSWMC made an Application to the National Competition Council
under s 44F(2)(b) of the Competition and Consumer Act 2010 (Cth) (CCA) for a
recommendation in respect of the following Service:

The provision of the right to access and use all the shipping channels and
berthing facilities required for the export of coal from the Port, by virtue of
which vessels may enter a Port precinct and load and unload at relevant
terminals located within the Port precinct, and then depart the Port precinct.

On 18 December 2020, the Council published its Final Recommendation together with
reasons pursuant to s 44GC(1) of the CCA. The Council recommended that the Service
not be declared on the grounds that it did not meet the declaration criteria in s 44CA(1)(a)
and (d) of the CCA.

On 16 February 2021, the Minister published his Decision together with reasons pursuant
to s 44HA(1) of the CCA. Consistent with the views of the Council, the Minister decided
not to declare the Service on the basis that declaration criterion (a) and (d) of s 44CA(1)
were not met. The Minister was otherwise satisfied that declaration criterion (b) and (¢)
were satisfied.

On 8 March 2021, NSWMC made an application to the Tribunal under s 44K(2) of the
CCA for review of the Decision.

Under s 44K(4) of the CCA, the review of the Decision by the Tribunal is a “re-
consideration of the matter”. The matter is the Decision not to declare the Service. The
Tribunal’s task is to conduct its reconsideration by reference to the material referred to
in s 44Z7Z0AA: s 44K(4). Where the designated Minister has decided not to declare a
service, as in the present case, s 44K(8) provides that the Tribunal may either affirm that
decision or set it aside, and declare the service. For the purposes of a review, s 44K(5)
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provides that the Tribunal has the same powers as the designated Minister. The Tribunal
must reach its decision as to the declaration by reference to the criteria set out in s 44H(4).

In circumstances where there is no dispute that declaration criterion (b) and (c) are
satisfied in respect of the Service for the reasons identified by the Minister, these
submissions are confined to declaration criterion (a) and (d) of s 44CA(1) of the CCA.

BACKGROUND

The Hunter Valley Coal Industry

8.

10.

11.

The Hunter Valley coal industry, including its associated supply chain, is one of the
largest coal export operations in the world: Glencore Coal Assets Australia Pty Ltd v
Australian Competition Tribunal [2020] FCAFC 145; 382 ALR 331 at [11] (Glencore v
Tribunal). The Hunter Valley/Newcastle coalfields produce around 170 million tonnes
of saleable coal per year: Application by Glencore Coal Pty Ltd [2016] ACompT 6 at [8]
(Application by Glencore). In 2018-19, 96% of the 168 million tonnes of coal (both
metallurgical and thermal) exported from New South Wales was exported through the
Port of Newcastle (Application, pp 8-9).

The Hunter Valley coal supply chain is made up of: 11 coal producers who export their
coal; the rail track provider; four rail haulage operators; three industry-owned coal export
terminals; and the Hunter Valley Coal Chain Coordinator. Coal mining in the Hunter
Valley region is also supported by a significant array of mining services and contractors,
such as exploration services, geotechnical specialists, drill and blast contractors, and
machinery manufacturing, repair, and maintenance (Application, pp 13-14).

There are around 35 operating coal mines in the Hunter Valley operated by the 11 coal
producers as well as other coal projects at various stages of exploration, approval, and
development (Application, p 9-10).

The coal mines exporting through the Hunter Valley employ the vast majority of the
22,000 people directly employed by the New South Wales coal mining industry. That
industry directly spent $13.7 billion in the New South Wales economy in 2018-19. About
39.5% of that expenditure came from coal mining in the Hunter Valley region
(Application, p 8).

Port privatisation

12.

13.

In May 2014, the joint venture parents of PNO — Hastings Funds Management and China
Merchants Group — entered into a long-term lease arrangement with the New South
Wales State Government for the privatisation of the Port assets, including the shipping
channels (that is, the Service). The transaction generated gross proceeds of approximately
$1.75 billion to the State. PNO subsequently revised its valuation of the Port in its
accounts to $2.4 billion: Application by Glencore at [12].

Currently, the two shareholders in PNO are The Infrastructure Fund (TIF) and China
Merchants Port Holdings Company (CM Port) which has extensive container operations
(Application, p 15).
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Port charges and price increases

14.

15.

16.

17.

18.

19.

20.

As the new port operator from May 2014 onwards, PNO controls the terms and
conditions of access to the Service. PNO relies on the statutory powers conferred under
Part 5 of the Ports and Maritime Administration Act 1995 (NSW) (PMAA) in order to
levy charges on the vessels which use the Service. On each occasion a vessel enters the
shipping channels, it incurs liability to pay usage charges for use of the Service at rates
determined by PNO. PNO has the express entitlement under the lease of the Port from
the State to exclude access to the Service if the shipping charges are not paid (Application
by Glencore at [13]-[15]), and the PMAA does not provide any access seeker with any
right to negotiate the terms and conditions of access or to provide for any enforcement
process if agreement as to the terms of access cannot be reached (4Application by Glencore
at [15]).

PNO publishes a Schedule of Service Charges that apply to the use of the Port, pursuant
to the PMAA, which includes a Navigation Service Charge (NSC) and a Wharfage
Charge (WC) for use of the Service:

a. The NSC is imposed on vessels which enter the Port, and is payable in respect of
general use by a vessel of the Port and its infrastructure (PMAA s 51); and

b. The WC is imposed on the owner of the cargo at the time it is loaded or unloaded in
respect of the availability of a site at which stevedoring operations may be carried
out (i.e. berthing facilities) (PMAA s 61).

PNO may vary the Schedule charges from time to time, including varying or introducing
new fees without consultation with Port users (see Application by Glencore at [43]).

After PNO assumed the role of port operator, PNO increased the NSC at the Port, by
between approximately 40% and 60% for some vessel types — particularly the larger more
efficient vessels. Price increases also occurred for non-coal vessels. Those price increases
were not accompanied by any change in the nature or quality of the Service and were
imposed by PNO without significant consultation with users of the Service (4pplication
by Glencore at [16]).

PNO has further increased the NSC. For example, between 2019-20, PNO increased the
NSC by 33.5%. That price increase followed the deemed revocation of the declared
service at the Port by the Minister on 24 September 2019 (s 44J(7) of the CCA). Again,
these increases were not accompanied by any change in the nature or quality of the
Service, and were imposed by PNO without significant consultation with users of the
Service (Application, p 16).

In all events, the price of the NSC has increased 142.9% between privatisation in 2014
to 2020, and the WC has increased 21.6% over the same period.

LEGISLATIVE FRAMEWORK: PART IIIA

The National Access Regime established by Part IIIA of the CCA (following the report
of the National Competition Policy Review in 1993) provides a regime to facilitate third



21.

22.

23.

24.

25.
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parties obtaining access or increased access to services provided by means of significant
infrastructure facilities of national significance (known in the United States as “essential
facilities™): Applications by Robe River Mining Co Pty Ltd and Hamersley Iron Pty Ltd
[2013] ACompT 2 at [3] (Pilbara Tribunal Remitter). The rationale underlying the
regime is that access or increased access to certain facilities with natural monopoly
characteristics is required to encourage competition in related markets: Re Virgin Blue
Airlines Pty Ltd [2005] ACompT 5; 195 FLR 242 at [2].

The background to the introduction of Part IIIA was set out by the Full Court in Sydney
Airport Corporation Limited v Australian Competition Tribunal (2006) 155 FCR 124 at
[2]-[21] and in Port of Newcastle Operations Pty Ltd v Australian Competition Tribunal
(2017) 253 FCR 115 at [91]-[110]: Pilbara Infrastructure Pty Ltd v Australian
Competition Tribunal (2011) 193 FCR 57 at [61].

When considering the meaning and application of each criterion in s 44CA, the Tribunal
must also have regard to the objects in s 44AA of the CCA, being the: (1) efficient use
of, operation of, and investment in infrastructure; and (2) promotion of effective
competition in dependent markets: Re Fortescue Metals Group Ltd [2010] ACompT 2;
271 ALR 256 at [796].

The objects clause in s 44AA was introduced following a recommendation of the
Productivity Commission that a new objects clause be inserted in Part IITA and that it
should “incorporate an explicit efficiency objective reflecting both short term and long
term considerations — in particular, recognising legitimate user/consumer interests and
long term investment dimensions” (Productivity Commission, Review of the National
Access Regime, 28 September 2001, at 129-130).

In Fortescue at [797], the Tribunal set out its understanding of the objects clause in the
following terms:

If there is efficient investment in infrastructure and competition in dependent markets,
welfare is maximised. At a simple level, both efficient use of infrastructure and
competition maximise welfare because they result in lower prices, better products and
greater choice. More technically, competition in particular ensures efficient market
outcomes. When competition is not inhibited by exclusionary practices or anti-
competitive agreements, firms’ rivalry for customers by offering lower prices, superior
quality or new functions requires them to adopt more efficient means of doing business.
There are different types of efficiencies, some more important than others.

In Glencore v Tribunal, the Full Court (Allsop CJ, Beach and Colvin JJ) emphasised the
relationship between efficiency (technical or productive, allocative, and dynamic) and
“effective competition” at [31]-[44]. The Court stated at [34]:

... establishing an access regime is not directed at the problem of monopoly pricing per
se, it is concerned with the wider efficiencies that might be delivered in other markets
if there is access on price and terms that are established by an independent process
guided by the public interest, principles of economic efficiency and the interests of the
owner of the facility and other users.
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Criterion (a)
26. Central to this application is the requirement in criterion (a) of s 44CA(1) which reads:

(a) that access (or increased access) to the service, on reasonable terms and conditions, as
a result of a declaration of the service would promote a material increase in
competition in at least one market (whether or not in Australia), other than the market
for the service.

27. Criterion (a) was amended by the Competition and Consumer Amendment (Competition
Policy Review) Act 2017 (Cth), which came into effect in November 2017. The
amendments followed the recommendations of the Productivity Commission as part of
its response to the Harper Review (Explanatory Memorandum, Competition and
Consumer Amendment (Competition Policy Review) Bill 2017 (Cth) (EM), [12.9]-
[12.12]). There amendment was intended to “clarify” the declaration criteria (EM at
[12.12].

28. Criterion (a) as amended requires an assessment of whether access (or increased access)
on reasonable terms and conditions would promote a material increase in competition in
a market other than the market for the service (dependent market). That is, the
amendments focus the test on the effect of declaration (EM at [12.19]).

29. This requires a comparison of two future scenarios — one in which the service is declared
and access (or increased access) to the declared service is available on reasonable terms
and conditions (with declaration) (referred to as the “factual”), and one in which the
service is not declared (without declaration) (referred to as the “counterfactual”). In
comparing these two scenarios, it must be the case that it is the declaration resulting in
access (or increased access) on reasonable terms and conditions that promotes the
material increase in competition (EM at [12.20]).

30. On one view, that test is not unfamiliar to the Tribunal, as it was applied by the Tribunal
in Re Sydney Airports Corporation Ltd (2000) 156 FLR 10; Re Duke Eastern Gas
Pipeline Pty Ltd [2001] ACompT 2; 162 FLR 1; and Virgin Blue.

Access (or increased access) on “reasonable terms and conditions”

31. What is access (or increased access) on “reasonable terms and conditions” is not defined
in the legislation. The EM explains at [12.21]:

This is an objective test that may involve consideration of market conditions. It does
not require that the Council or Minister come to a view on the outcomes of a Part [1IA
negotiation or arbitration. The requirement that access is on reasonable terms and
conditions is intended to minimise the detriment to competition in dependent markets
that may otherwise be caused by the exploitation of monopoly power. Reasonable
terms and conditions include those necessary to protect the legitimate interests of the
owner of the facility.
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32.  On a proper construction, the question of reasonable terms and conditions of access (or
increased access') must be informed by Division 3 of Part IIIA, which provides for access
to a declared service by way of negotiation and arbitration before the ACCC. This regime
is designed to give access seekers sufficient certainty that they will be able to obtain
access on reasonable terms.?

33. This does not mean that the Tribunal necessarily needs to come to a view on the
“outcome” (Final Recommendation, [1.12]) or the “precise terms and conditions” (Final
Recommendation, [4.20]) of negotiation and arbitration under Division 3 of Part IITA but
(at least in the circumstance of this case) the Tribunal does need to come to a view as to
whether the terms and conditions of access to the Service without declaration are
“reasonable terms and conditions”. To this end, if the terms and conditions of access to
the service without declaration are repugnant to Division 3 of Part IIIA, they will not be
“reasonable terms and conditions” as a result of declaration for the purposes of criterion

(a).
Promote a material increase in competition

34. Competition, in the context of the CCA, is a process, rather than a static state of affairs,
and is understood to refer to the nature and extent of rivalry in a given market: Virgin
Blue at [145].% In considering the meaning of competition, there is a distinction between,
on the one hand, the process of competition and, on the other, the extent of competition,
which is the outcome of that process: Fortescue at [1049].

35. The concept of “promote” competition in the criterion does not correspond to measuring
quantifiable increases in competition or the state of competition, but expresses a more
flexible idea of creating the conditions or environment for improving competition from
what it would be otherwise: Sydney Airports Corporation at [106]-[107]; Duke Eastern
Gas at [75]; Virgin Blue at [146]; Fortescue at [1060].*

36. In Sydney Airports Corporation, the Tribunal said at [106]:°

! Increased access will occur if a declaration is made because the terms and conditions of access will change and
the right of access will be enhanced: Virgin Blue at [144].

2 See, in this regard, the Queensland Competition Authority’s Final Decision: DBCT 2019 Draft Access
Undertaking March 2021 at 9, stating: “We consider that having regard to the matters in section 120 of the QCA
Act in an arbitration, including the value of the service to an access seeker or class of access seekers or users,
provides access seekers with sufficient certainty that they will be able to obtain access to DBCT on reasonable
terms”; and at 105: “Overall, we consider that having regard to the matters in section 120 of the QCA Act in an
arbitration provides access seekers with sufficient certainty that they will be able to obtain access to DBCT on
reasonable terms”. Section 120 of the Queensland Competition Authority Act 1997 (Qld) substantially mirrors
s 44X of the CCA.

3 See also Re Queensland Co-operative Milling Association Ltd (1976) 8 ALR 481 at 515; Adamson v West Perth
Football Club (Incorporated) [1979] FCA 122; 39 FLR 199 at 224-5; Outboard Marine Australia Pty Ltd v Hecar
Investments (No 6) Pty Ltd [1982] FCA 285; 66 FLR 120 at 123-4; Universal Music Australia Pty Ltd v Australian
Competition and Consumer Commission (2003) 131 FCR 529 at [242]; Australian Competition and Consumer
Commission v Cement Australia Pty Ltd [2013] FCA 909; 310 ALR 165 at [3013].

4 See also Re Services Sydney Pty Ltd [2005] ACompT 7; 227 ALR 140 at [132]; Telstra Corporation Ltd v
Australian Competition Tribunal (2009) 175 FCR 201 at [224]-[225].

5 Sydney Airports Corporation at [106].
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The Tribunal does not consider that the notion of “promoting” competition in [criterion
(a)] requires it to be satisfied that there would be an advance in competition in the sense
that competition would be increased. Rather, the Tribunal considers that the notion of
“promoting” competition ... involves the idea of creating the conditions or
environment for improving competition from what it would be otherwise. That is to
say, the opportunities and environment for competition given declaration, will be better
than they would be without declaration.

37. Put another way, the enquiry emphasises evaluative or qualitative judgments about the
future conditions and environment for competition, and is not confined to quantitative
effects.® In this respect, the existing state of competition in the market may be relevant
to establishing the likely future state of competition in the market (with and without
declaration), but this is not always the case because the enquiry is forward looking:
Sydney Airports Corporation at [108]; Fortescue at [1048].

38. In Re Virgin Blue, the Tribunal said at [151]-[156]:

[151]...0one should ask whether past or present conduct of the service provider informs
us as to the likely future conduct of the service provider and the effect on competition
in the dependent market of such conduct. If such conduct has, or is likely to have, an
adverse effect on competition, then one looks at declaration and asks whether that will
enhance competition in the dependent market by creating opportunities and an
environment in which the impact of such conduct and its effect on competition may
be lessened or diminished.

[152] When one considers the counterfactual, the current scenario may be used as a
benchmark, taking into account past and current events and circumstances and
extrapolating them into the future. A consideration of the factual involves an
assessment of whether increased access on different terms and conditions would
enhance the environment for competition in the dependent market and create or open
up more opportunities for competitive conduct in the dependent market.

[154] This comparison is assisted by any evidence of monopolistic behaviour, or of a
capacity and willingness on the part of the monopolist to engage in conduct which
significantly disrupts or affects competition in the dependent market.

[156] Whether competition will be promoted depends upon the extent to which a
service provider has the ability, in the absence of declaration, to use market power to
affect adversely competition in the dependent market. If a service provider has market
power and the ability to use it in a way that adversely affects competition in a
dependent market, and if the service provider has a history of so acting, declaration
involving increased access to the service (in the sense of access on different terms and
conditions with the ability to negotiate and, if necessary, have independent arbitration

¢ See Australian Competition and Consumer Commission v Australian Medical Association Western Australia
Branch Inc [2003] FCA 686; 199 ALR 423 at[339], in the context of substantially lessening competition, referring
to Eastern Express Pty Ltd v General Newspapers Pty Ltd (1991) 30 FCR 385 at 421 and Donald and Heydon,
Trade Practices Law, vol 1, p 42; Universal Music Australia at [242].
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of those terms and conditions), would be likely to improve the environment for
competition in the dependent market.

In Fortescue, the Tribunal said at [1061]:

Often the inquiry will come down to this: Will the act (eg an alteration to an aspect of
market structure or a change in a firm’s conduct) increase the constraints on the market
power of sellers or, more directly, will it increase their rivalry in a way that will produce
greater efficiency? If the answer is in the affirmative, the act will promote an increase
in competition.

The words “material increase” were inserted in criterion (a) by the Trade Practices
Amendment (National Access Regime) Act 2006 (Cth). The Explanatory Memorandum
states that this is intended to ensure that declarations are sought only where increases in
competition are not trivial or marginal.’

As to the degree of certainty required in determining the effects of declaration, it need
simply be shown that there is a significant, finite probability that an enhanced
environment for competition and greater opportunities for competitive behaviour — in a
non-trivial sense — would arise in a dependent market: Virgin Blue at [162].

In making judgments about the future conditions and environment for competition, being
the enquiries required by Part IIIA (including criterion (a)), the Tribunal necessarily must
look to an extended period in the future. The decision to declare a service under Part IIIA
must hold good for the whole of the period of the declaration: Pilbara at [99].

Criterion (d)

43.

44,

45.

46.

Criterion (d) requires:

that access (or increased access) to the service, on reasonable terms and conditions,
as a result of a declaration of the service would promote the public interest.

Section 44CA(3) of the CCA provides that, in considering whether criterion (d) is
satisfied, regard must be had to: (a) the effect that declaring the service would have on
investment in infrastructure services and markets that depend on access to the service;
and (b) the administrative and compliance costs that would be incurred by the provider
of the service if the service is declared.

THE DECISION

As indicated above, the Minister determined that the Service should not be declared.
Based on the Final Recommendation, the Minister found that declaration satisfied
criterion (b) and (c) but did not satisfy criterion (a) and (d).®

The Minister accepted that: there are five, functionally distinct dependent markets, being
(1) the coal export market; (ii) the tenements market; (iii) the infrastructure market; (iv)
the specialist services market; and (v) the bulk shipping market (Decision, pp 3-4; Final

7 Explanatory Memorandum, Trade Practices Amendment (National Access Regime) Bill 2005 (Cth), [5.21].
8 The Minister considered the findings and reasoning in the Final Recommendation, including the Council’s
consideration of the submissions it received. See Decision, p 3.

8
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Determination at [7.97]). The Minister also accepted that PNO provides a bottleneck
service and coal producers have no practical alternative to the Port to export their coal,
and that PNO has considerable bargaining power over Hunter Valley coal producers who
have significant sunk costs in exploration and extraction in the Newcastle catchment
(Decision, p 4; Final Recommendation, [7.33]-[7.34]).

In assessing the terms of criterion (a), the Minister adopted the approach set out in the
Final Recommendation (Decision, p 3; Final Recommendation, [7.2]-[7.15]). In that
regard, the Council addressed the following questions — first, what is the extent of the
provider’s ability and incentive to deny access to the relevant service, or set terms and
conditions less favourable than those expected in competitive markets; and second, if the
provider has such ability and incentive, would any resulting conduct be likely to
materially affect competition in a dependent market (Final Recommendation, [7.3]).

Based on the Council’s approach, the Minister reasoned on criterion (a) as follows:

a. PNO’s incentive to deny access to the Service or otherwise exercise market
power is limited (Decision, p 4);

b. the coal export market is likely to be effectively competitive (Decision, p 5);
and

c. as to the other dependent markets, declaration would be unlikely to promote
competition in those markets as they are derivative of the coal export market
(Decision, pp 5-6).

In relation to criterion (d), the Minister adopted the Final Recommendation and
concluded that access to the Service, on reasonable terms and conditions, as a result of
declaration: is unlikely to significantly affect investment in the infrastructure necessary
to provide the Service; is unlikely to significantly affect investment in dependent
markets; and that administrative and compliance costs are unlikely to be materially
different in a future with and without declaration of the Service (Decision, p 7).

CRITERION (A)

The Minister’s analysis of criterion (a) was vitiated by a number of errors.

First, the Minister’s competition analysis in respect of the “derivative” dependent
markets such as the tenements market was entirely theoretical and ignored the facts
(Decision, p 4).

Secondly, and relatedly, the Minister concluded that “the broader coal tenements market
is and is likely to remain effectively competitive with and without declaration” (Decision,
p 6). There is no foundation for that proposition in the facts.

Thirdly, the Minister did not give proper consideration to whether declaration would
“promote” a material increase in competition in the “derivative” dependant markets such
as the tenements market.
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55.

56.
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Fourthly, the Minister wrongly regarded PNO’s ability and incentives to exercise market
power without declaration as the controlling or determinative consideration (Decision,

pp 4-5).

Fifthly, the Minister’s approach to the assessment of PNO’s market power was theoretical
and failed to engage with the facts (Decision, p 5; Final Recommendation, [7.116]-
[7.117]).

Sixthly, the Minister adopted an erroneous counterfactual. There is no basis for the
Minister’s conclusion that the counterfactual without declaration would be provided by
the “Deed and open access frameworks presently offered by PNO” (Final Determination,
[7.2]; Decision, p 5).

Seventhly, the Minister failed to grapple with PNO’s past conduct and erroneously
concluded that PNO’s NSC charge would not be materially different with and without
declaration (Decision, p 5).

Minister’s erroneous approach to competition in the dependent markets

38.

59.

No proper competition analysis was undertaken by the Minister for the “derivative”
dependent markets. That is because the Minister took the approach that, if declaration
would not promote a material increase in competition in the coal export market,
declaration would be unlikely to promote a material increase in the ‘“derivative”
dependent markets (Decision, pp 5-6). This approach is not justified by criterion (a) or
the facts.

The Minister’s competition analysis as to the “derivative” dependent markets was
entirely theoretical and ignored the facts. The only economic evidence before the Council
in that regard was Synergies’ Reports of 8 August 2018 and July 2020. Synergies
explained the extent of competition in the tenements market as follows:’

In recent years there have been significant concerns raised about the extent of
competition in the exploration tenements market in NSW...

However, in 2014, the NSW Government commenced a major reform program aiming
at improving transparency in the process by which licences are allocated and
promoting competition in the sector for access to and commercialisation of the state’s
coal assets. As a result, the NSW Government introduced changes to the Mining Act
in 2017 to provide for competitive tendering for coal exploration permits. While the
NSW Government is yet to release new exploration permits under this process, it is
anticipated that the market will evolve similarly to that in Queensland, where the
Queensland Government periodically releases exploration areas for tender. A
competitive process is held for the allocation of those permits, with allocations based
on established criteria including the bidder’s technical credibility and planned
exploration program.

Within this same timeframe, actual investment in coal exploration in NSW has
declined substantially, notwithstanding that the output of Newcastle coal mines has
doubled in the last ten years. While coal prices have increased significantly since 2016,

° Synergies, Port of Newcastle: Assessment of revocation application by Port of Newcastle Operations, 8 August
2018, pp 63-64 (footnotes omitted) (Synergies 2018 Report).
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coal companies have largely used this price increase to restore profitability, and there
has been only limited commensurate increase in investment in coal production (as
discussed in section 3.3.1) and even less commensurate increase in coal exploration.
It is only in 2018 that there have been reports that investment in coal exploration may
have ‘bottomed out’. This can be seen in Figure 20 below which shows the trend in
coal exploration expenditure levels in NSW.

Figure 20 NSW coal exploration expenditure, coal price (AU%/t)
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Because future supply of coal exports from the region will rely on the development of
new reserves, it is important that appropriate incentives for investment in coal
exploration are maintained.

60. Synergies concluded that, in the absence of declaration, “there would be lower and less
competitive prices for tenements and lower quality and quantity of traded tenements
reflecting a material reduction in competition in the tenements market.” Synergies
explained the competition analysis in this regard as follows: !°

»  first, the higher cost and risk profile that emerges for the industry from the
unregulated port monopolist means that the prospective economic viability of
new mines deteriorates. This is significant because tenements will typically hold
less attractive resources than existing coal production areas, even before the
uncertainty surrounding future port charges emerged;

* second, as a consequence, there will be a reduction in the number of parties who
are willing to bid on tenements, either at initial allocation or for subsequent sale,
and less rivalrous behaviour amongst those that do bid. In particular:

— small companies, as well as those with a relatively lower risk appetite, are less
likely to be vigorous and effective competitors for the acquisition of these
tenements;

10 Synergies 2018 Report, pp 638-69.
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— the reduction in interest in tenements is likely to be felt most strongly in
regions that are likely to have the highest incremental costs;

— the combination of these factors is likely to particularly affect the tenements
market in the Gunnedah basin, which is subject to the highest incremental
transport cost and where tenements are generally held by smaller companies;

— interms of likely consolidation of the ownership of tenements, Glencore will
have a particular advantage, as the only producer who will have long term
certainty of access and price at Port of Newcastle;

third, owners of tenements will have less incentive to invest in the exploration of
their tenement, either for the purpose of developing the tenement itself or
obtaining more information about the tenement to improve its prospective value.
Again:

— this impact is likely to be particularly strong in the Gunnedah basin, where
the tenements are usually considered to be more marginal in nature and where
they are generally held by smaller companies;

fourth, there is a material risk that the sellers of tenements will face less
competition amongst buyers when selling their tenements, thereby impacting
adversely on price and activity in the tenements market. However, although the
extent of trading in tenements may be less, suggesting a smaller market, there
will be lost value from an economic efficiency perspective;

fifth, the NSW Government, as the originating seller of tenements (typically for
more marginal deposits than those already held), faces the risk of less competition
in the bidding for licences and a materially lower price than could be achieved in
a workably competitive tenements market unaffected by the prospect of being
undermined by future port price increases.

Put simply, in the future without declaration market participants in the tenements market
will face higher levels of uncertainty with respect to the PNO’s charges (such as the
NSC), which increases the risk associated with making investments in tenements, as
compared to the future with access (or increased access), on reasonable terms and
conditions, as a result of declaration. As the ACCC correctly stated in its submission to
the Productivity Commission’s 2013 review of the National Access Regime:!!

Mining exploration is inherently risky as many prospects will be found not to be viable
after substantial exploration and initial development expenditures have been incurred.
The economic rents made on commercially viable mines allow miners to recover
losses on prospects that prove unviable and to achieve at least a commercially-
acceptable risk-adjusted rate of return across their entire operations (including losses
on unviable prospects). Expropriation of these economic rents may discourage
investments in prospecting for, and developing, new mines—with negative
implications for allocative and dynamic efficiency, productivity and export earnings,
and in turn, for community welfare.

Further, the increased risk associated with investing in new tenements increases the
borrowing costs to finance the investment, which increases the return required on
investments. This elevated risk also increases the likelihood that investors will delay their

' ACCC, Submission to the Productivity Commission’s 2013 Review of the National Access Regime, p 77.
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investments until the uncertainty is resolved. This reduces allocative efficiency and the
productivity of the Australian economy.

The above analysis is entirely orthodox as a matter of economic principle. It is referred
to as the “hold-up” risk of investment. This risk arises when one party makes long-lived
investments that are both “sunk™ and are specific to transactions with another party. In
these instances, the investing party is locked into a relationship with the second party,
and the risk arises that the second party will behave opportunistically to expropriate the
value of the first party’s sunk investment. Given that investors in tenements make
significant long-term, location-specific investments that ultimately depend for viability
on access to the Service, the tenements market is apt to produce “hold-up” risk.!?

In contrast, by comparison, access to the Service on reasonable terms and conditions as
a result of declaration would materially reduce the level of risk associated with
investments in the tenements market. Ensuring that PNO’s access terms and conditions
are reasonable would likely promote efficient entry (and efficient participation) such that
there would be a non-trivial, material improvement in the environment for competition
in the tenements market (Synergies 2020 Report, at 7, 14 and 16).

In this case, the material before the Minister compels the conclusion that access (or
increased) access on reasonable terms and conditions as a result of declaration would, in
comparison to the future without declaration, promote competition in the coal tenements
market — that is, regardless of the impact it might have on the coal export market (see
also Fortescue at [1126]-[1128]). However, the Minister failed to grapple with any of the
above matters.

Minister’s erroneous finding about competition in tenements market

66.

67.

68.

Rather, the Minister asserted that “the broader coal tenements market is and is likely to
remain effectively competitive with and without declaration” (Decision, p 6).

The Minister based this finding on the Council’s view at [7.147] of the Final
Recommendation. But that does not withstand scrutiny. The Council provided two
matters in support of its view: (a) there are a large number of licence holders; and (b) the
State reforms designed to improve transparency and enable greater competition.
However, those matters do not make good the point.

They fail to grapple with any of the Synergies analysis about the extent of competition
in the tenements market. As Synergies explained, there are concerns about the extent of
competition in the tenements market — that is, despite the number of licence holders, and
the State reforms brought about to address those concerns, the extent of competition in
the tenements market (evidenced by investment) has substantially declined (Synergies
2018 Report, pp 63-64).

12 Synergies, Port of Newcastle Operations ability and incentive to exercise market power and its impact on
competition in Newcastle catchment coal tenements market, July 2020, pp 13-16 (Synergies 2020 Report).
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Minister’s failure to focus on promoting competition

69.

70.

71.

72.

73.

74.

Relatedly, the Minister failed to consider whether a reduction in the uncertainty of PNO’s
future charges, with reasonable terms and conditions of access with declaration
(compared to without declaration), would promote the environment and conditions for
competition in the “derivative” dependent markets in a non-trivial way (Decision, p 6).

The Council dismissed the point for two reasons. Both of them miss the point.

First, the Council reasoned that there are a range of commercial and regulatory
uncertainties that will impact on decisions of investors or potential investors in the
tenements market (Final Recommendation, [7.155]). This can be accepted, but it does
not follow that reduced uncertainty in PNO’s future Port charges with or without
declaration would not promote a material increase in competition in the tenements
market, particularly in light of the Synergies analysis about competition in the market.

As reasoned by Synergies (Synergies 2018 Report, p 61):

We note that the risks identified by PNO are general market risks that are faced by
coal producers regardless of location. As reasoned by Synergies: and will be faced
irrespective of whether investing in the Newcastle catchment area or elsewhere.
However, it is the increased risk that arises as a result of the uncertainty over future
port price increases that is the valid consideration when assessing the impact of
revocation of the declaration.

... anumber of the risks to input costs identified by PNO (e.g. shipping rates, labour
costs) may be correlated with demand (and therefore with price), such that higher
costs are incurred when demand (and prices) are high. To the extent that some costs
are correlated with higher coal export prices, the risks are diminished.

The risk caused by PNO’s ability to increase prices absent the declaration will be specific
to coal exporters in the Newcastle catchment area and is not correlated with demand (and
therefore price). To reiterate, the critical issue is that, in the face of significant industry
wide risks, an additional risk specific to the Newcastle catchment area will detract from
the attractiveness of investing in that area, in comparison to other projects. '

Secondly, the Council said that “it is not in PNO’s long term interests to create
uncertainty for Port users about future access charges at the Port if this uncertainty leads
to significantly less investment in mining activity in the Newcastle catchment” (Final
Recommendation, [7.155]). However, the relevant question is one of comparison — that
is, the level of uncertainty about PNO’s future Port charges with and without declaration.
This question is answered from the perspective of investors or potential investors in the
tenements market; and not from the perspective of PNO as reasoned by the Council. In

13 It may be observed that coal producers are price takers and must absorb the costs associated with access to
export infrastructure. The Decision wrongly ignored this fact and failed to recognise that increases in Port charges
therefore reduce coal producers’ profit margins, and accordingly the attractiveness of producing coal in the
Newecastle catchment area: Synergies 2018 Report, p 54.
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any event, the Council’s analysis of PNO’s incentives does not withstand scrutiny, as
outlined below.

Minister’s erroneous approach to PNO’s ability and incentives to exercise market power

75.

76.

77.

78.

Contrary to the Council’s approach (adopted by the Minister), criterion (a) does not
require demonstration that the service provider has the ability and incentive to deny
access to the Service or to otherwise exercise market power (Final Recommendation,
[7.3] and [7.7]; Decision, p 4).

Rather, criterion (a) requires the Tribunal to compare the opportunities and environment
for improving competition in the dependent market: (a) with reasonable terms and
conditions of access (or increased access) as a result of declaration; and (b) without
declaration.

At most, the incentive for the service provider to exercise market power without
declaration may assist this comparison, but it is not a controlling nor determinative
evaluation in the way the Minister (and the Council) approached the matter (Final
Recommendation, [7.7]; Decision, p 4).

Yet, the Minister (and the Council) confined the analysis to theoretical questions of
PNO’s incentives to exercise market power. The consequence of the Minister’s unduly
narrow approach was that he failed to engage with any of the facts relating to the
promotion of competition in the dependent markets, and particularly the tenements
market, as referred to above.

Minister’s erroneous assessment of PNO’s market power

79.

80.

81.

82.

The above errors are compounded by the Minister’s erroneous assessment of PNO’s
ability and incentive to exercise market power without declaration.

The starting point for any assessment of PNO’s market power must be that PNO is a
monopolist. The Port is a bottleneck facility. Hunter Valley coal producers have no
practical alternative to the Port for the export of their coal (Final Recommendation,
[7.33]).

As such, PNO is able to set terms and conditions of access to the Service free of any
competitive constraint (Final Recommendation, [7.34]); and is not constrained from
exercising its market power by the availability of substitute facilities, by the
countervailing power of users, or by the threat of a new facility (Synergies 2020 Report,
p 8). In those respects, PNO has the ability to exercise market power in the provision of
the Service (Synergies 2020 Report, p 8).

However, the Council attempted to downplay the extent of PNO’s market power. It did
so by focussing on a point of limited relevance at best: whether PNO has an incentive to
“deny access” to any users of the Port (Final Recommendation, [7.72]). This overlooks
the critical point for present purposes as explained above — that is, PNO’s unconstrained
market power to set the terms and conditions of access, including Port charges.
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85.

86.

5.

The Council’s view (adopted by the Minister) was that there were other factors that would
likely act as a constraint on PNO in setting the terms and conditions of access in a future
without declaration of the Service, being: (i) that PNO is likely to be mindful of harm to
its reputation; (i1) the potential for regulatory intervention by the State of NSW; (iii) that
PNO is not vertically integrated; (iv) that PNO has offered terms to Port users through
the Producer and Shipping Deeds (Deeds); and (v) the Port is not capacity constrained
(Final Recommendation, [7.73]).

These arguments do not withstand scrutiny. As a commercial entity and monopolist
infrastructure provider, PNO has an incentive to maximise profits (Synergies 2020
Report, p 3).

As previously stated by the Tribunal in respect of PNO’s market power (dpplication by
Glencore at [166]):

The understandable commercial incentive to maximise its profitability, and its
revenue, may be served in different ways at different times, depending upon the
strength of the coal export market. The fact remains...that coal miners supplying coal
into that market from mines in the Hunter Valley have no real practical alternative to
using the Service, and in more profitable times (accepting what has been said about
the present state of that industry) be vulnerable to charging changes imposed by PNO
for access to the Service to absorb to a significant degree the profitability of exporting
coal produced from the Hunter Valley.

PNO’s conduct since the Council’s Revocation Recommendation (22 July 2019) attests
to its unconstrained market power to set the terms and conditions of access. Since that
time, PNO has released its Schedule and the Deeds, which incorporate very substantial
increases in access prices (dealt with above at paragraphs [17]-[19]).

Reputational restraints

87.

88.

PNO’s dealings with coal producers belies the Council’s proposition that PNO is likely
to be mindful of the harm to its reputation. PNO’s failure to participate in collective
bargaining is contrary to the conclusion reached by the Council (Final Recommendation,
[7.42]).

In the absence of declaration, coal producers will be unable to avail themselves of the
compulsory arbitration regime and PNO’s discretion to set the terms and conditions for
access to the Port will remain at large.

Lack of regulatory intervention

&9.

90.

The Minister erred in concluding that regulatory oversight by the State is likely to provide
any level of constraint on PNO’s pricing in a future without declaration of the Service.
The State has not intervened in relation to PNO’s setting of new terms and conditions in
relation to the Service to date despite the coal industry’s concerns. There is nothing to
suggest this would likely change in the future (Synergies 2018 Report, pp 29-31).

PNO is not constrained by regulation as the PMAA and Ports and Maritime
Administration Regulation 2012 (NSW) do not allow the State to intervene and set prices
at the Port. While the prices levied by PNO are subject to price reporting to the relevant
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Minister of the State under Part 6 of the PMAA, and the Minister may refer the pricing
for investigation to IPART, this does not allow IPART to set maximum prices or
determine prices relevant to the Service and it is “common ground that the IPART regime
is not a certified or effective access regime: if it were, s 44G(2)(e)(i1) of the Act would
mean that the NCC could not recommend the Service”: Application by Glencore at [14].

PNO'’s vertical integration

91.

The Minster’s view that PNO is not vertically integrated into any dependent market is
contrary to the facts as it is clear that PNO’s 50% shareholder, CM Ports, does have
ownership of operations in the shipping market and an incentive to favour itself
(Synergies 2018 Report, p 15). CM Ports’ portfolio includes container terminal
operations (Application, p 15). If PNO develops a container terminal, as is its stated
intention, issues are likely to arise regarding whether its shareholding, and its 50%
shareholder’s interest in container terminals globally, could see the coal industry
comparatively disadvantaged.

Producer and Shipping Agent Deeds

92.

The Deeds will not constrain PNQO’s ability to set the terms and conditions of access as,
among other things, PNO is not required to offer the Deeds and is entirely free to
withdraw or change the terms of those arrangements at any time. '*

Port capacity

93.

94.

95.

The Council’s analysis in respect of capacity at the Port was simplistic and superficial.
Whilst it can be accepted that the Service is not capacity constrained, nor is likely to be
so over the foreseeable future (Decision, p 4; Final Determination, [7.55] and [7.59]),
this does not constrain PNO’s ability to set the terms and conditions of access, including
by way of discriminating on access terms and conditions (including price) between users
through bilateral negotiations (which PNO is pursuing).'

The Minister’s analysis does not properly consider PNO’s ability and incentive to price
discriminate. The Council recognised that PNO may be able to price discriminate (Final
Recommendation, [7.117]). For example, PNO could charge each mine a different price
for the use of Port services. If it is able to do this effectively, PNO could achieve an
outcome in which there is no reduction in throughput. It is incorrect to conclude, as the
Minister implicitly did, that because there is no reduction in volume, there is no
detrimental impact on competition.

As Synergies explain (Synergies 2020 Report, pp 11-12):
A monopolist that is able to price discriminate has a strong incentive to do so to capture
as much of the economic surplus as is available. In the limit, a monopolist will seek to
“perfectly” price discriminate to effectively capture all of the economic surplus available
to others in a supply chain.

14 It does not appear the Council had any meaningful regard to the terms of the Deeds. By way of example
only, it failed to observe that PNO is entitled to materially increase the charges agreed under the Deeds.

15 The incentive to exercise its market power by price discriminating arises from the incentive for a monopolist to
price on the elastic part of the demand curve in order to maximise profit. It is reinforced by the ability of a
monopolist to increase utilisation through non-uniform pricing.
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Moreover, in the circumstances where a uniform price is not charged, there is greater
likelihood that a monopolist will increase utilisation. However, even here, the objective
is not maximising capacity utilisation; rather it is maximising profit. Maximising capacity
utilisation will only occur if it also allows profit maximisation.

It is clear that PNO has the ability to price discriminate — this simply arises from the lack
of alternatives available to Hunter Valley producers — there are simply no substitutes
available to use the Port.

The NCC was not convinced that PNO will be able to separately identify different miners
in order to charge different amounts to them. The NCC had noted that a key requirement
in order for a firm to be able to successfully price discriminate is that it must be able to
identify different customers (or customer groups) in order to set different prices for them.
Since then and in contrast to the view held by the NCC, PNO has been seeking to enter
into individual contracts with coal miners seeking to use the Service. PNO has also
refused to negotiate collectively with coal producers. This conduct shows that PNO has
the ability to separately identify coal producers, and so would be able to set different
prices for them to extract the maximum possible economic surplus when the opportunity
arises. This is exactly as a profit maximising monopolist would be expected to behave
where the value from investing in coal mining derived by a coal producer is specific to
each user (for instance, due to coal miners not having uniform costs of production,
transportation cost would vary depending on the location of their mine, and quality or
grade of coal produced could vary between mines (as is the case for the Hunter Valley
coal producers).

These events demonstrate that PNO’s conduct and commercial incentives are not aligned
with what the NCC had assumed in its previous assessment. Through its conduct PNO
has demonstrated that it has the ability and incentive to negotiate individually with coal
miners.

Individual contracts with coal producers will enable PNO to price discriminate between
users and appropriate the maximum possible rents available from each producer which
will maximise PNOs profits.

Minister’s erroneous counterfactual

96.

97.

98.

There is no basis for the Minister’s position that the counterfactual without declaration
is comprised of the Deeds and “open access arrangements” presently offered by PNO
(Decision, p 5; Final Determination, [7.2], and also [7.81]).

It cannot be concluded that it is likely that PNO would continue to offer the Deeds in the
future without declaration. PNO is under no obligation to do so. There is nothing
preventing PNO from seeking to offer the Deeds in the future. Likewise, the “open access
arrangements” presently offered by PNO.

Further, as to charges under the PMAA, there is no basis for the proposition they will
remain as “presently” set. As explained below, it is likely that PNO will substantially
increase the PMAA charges in future without declaration.
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The Minister’s failure to grapple with PNO’s past conduct and terms and conditions

99.

100.

101.

102.

103.

104.

105.

In the present case, since privatisation of the Port, PNO imposed substantial price
increases — including sudden and significant price spikes — without any improvement to
the quality of the service. On any fair view, this conduct indicates an ability and incentive
to use its market power to extract prices that are supra-competitive.

In Virgin Blue, the Tribunal observed that the terms and conditions effectively sought by
Virgin Blue was the opportunity for arbitration in default of commercial agreement. The
Tribunal noted that (at [157]):

... the relevant comparison is the future with declaration (involving an assessment of
what impact the opportunity for arbitration will have, such that future commercial
negotiations would be conducted in the context whereby arbitration would be available
to the parties as a circuit-breaker in the absence of reaching an agreement), and the
future without declaration (this being understood by reference to the current conditions
of access and the current and past behaviour of the service provider projected into the
future).

The ability to arbitrate would have the effect of promoting competition in the dependant
markets, particularly the tenements market, by ensuring that reasonable terms and
conditions of access will be imposed. Yet, the Minister ignored this point entirely.

In that regard, as explained above, the significant price increases implemented by PNO
(that is, PNO’s exercises of its market power) are likely to continue (based, in part, on
PNO’s past behaviour) in the future without declaration. By contrast, in the factual, PNO
would be constrained by reasonable terms and conditions of access as a result of
declaration (that is, by negotiation or arbitration under Division 3 of Part IIIA).

As to the Deeds, the Minister adopted the Council’s position that “it is not clear that an
NSC set with declaration will be material different to that ... absent declaration”
(Decision, p 5). This is erroneous for at least the following reasons.

First, the NSC price under the Deeds is unreasonable, as it includes a return on user
funded assets which is repugnant to Division 3 of Part IIIA: Glencore v Tribunal at
[178].' PNO is also able to unilaterally increase these charges on an annual basis
(Producer Deed, Item 7).

In Glencore v Tribunal, the Full Court held that (at [294]):

With respect to the Tribunal, it has been demonstrated that there was an error of
law by the Tribunal in failing to have regard to the user contributions on the basis
that such contributions could not be relevant to the determination of an appropriate
level of efficient costs. Various provisions in s 44X(1) required the Tribunal to

16 As a matter of general principle, the Tribunal should determine a matter before it on the basis of the law as it
exists at the time of its determination. It is inappropriate to anticipate or speculate as to alterations in the law that
may occur in the future: see Ramsey v Aberfoyle Manufacturing Company (Australia) Pty Ltd (1935) 54 CLR
230 Starke J, said at 253
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107.

108.

109.

110.

29_

consider whether there were user contributions of a character that should be
brought to account in determining the price and terms of access.

The ACCC indicated that while the arbitration determination was between Glencore and
PNO, it would apply the principles of the determination to other access disputes: !’

Further, while any potential future dispute between an access seeker an PNO in relation
to access to the Service would need to be decided on its merits, the ACCC considers
that the approach taken in the current dispute provides a useful framework and guiding
principles in the parties negotiations.

Accordingly, at present, and in circumstances where PNO has not demonstrated any
countervailing considerations, the inclusion of a return on user funded assets in the NSC
price under the Deeds is not a reasonable term and condition of access to the Service as
a result of declaration in the sense that it is repugnant to Division 3 of Part IIIA.

Secondly, the dispute mechanisms in the Deeds are not reasonable terms and conditions
of access (Items 8 and 9). They are no substitute for arbitration under Part IITA.

Thirdly, there are other unreasonable terms and conditions of access in the Deeds. For
instance, the Producer Deed requires PNO to provide capital expenditure forecasts to coal
producers on a rolling five-year basis. Coal producers have an opportunity to comment
on PNO’s forward capital expenditure plans; however, PNO is not obliged to implement
any comments (Producer Deed, Item 7).

More generally, contrary to the Minister’s approach, the Deeds and “open offer
arrangements’ are not properly characterised as an open access regime. They are an offer
to enter into bilateral negotiations with PNO and its terms reflect PNO’s unconstrained
power to set the terms and conditions of access. Conformably, no coal producer has
entered into the Producer Deed.

Conclusion

111.

Access (or increased access) to the Service on reasonable terms and conditions as a result
of declaration, by comparison to the counterfactual without declaration under Part IIIA,
would promote a material increase in competition in the dependant tenements market. In
this regard:
a. There will be greater certainty for investment in tenements, as market
participants will have the assurance of reasonable terms and conditions of access
(or increased access) to the Service against future likely price increases by PNO.
b. Absent declaration, substantial price increases are likely given PNO’s
unconstrained market power and its stated views as to the limited time period
for operation of coal mining in the Hunter Valley and because of PNO’s major
shareholders interest in container terminal operations.

17 ACCC, Statement of Reasons: Access dispute between Glencore Coal Assets Australia Pty Ltd and Port of
Newcastle Operations Pty Ltd, 18 September 2018, p 2.
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c. In addition, the continued or increased participation of smaller coal producers
would result in an increased demand for mining licences and result in a material
increase in competition in the bidding for the award of mining licences.

d. Declaration is consistent with the objects of Part IIIA as it is likely to lead to
greater efficiency in the operation of, use of, and investment in supply chain
infrastructure, and will cause a reduction in competition in dependent markets
with the effect being material in at least the tenements market.

F. CRITERION (D)

112. The Minister’s approach to criterion (d) was derivative of its answer to criterion (a).

113. Inreaching the view that criterion (d) was not satisfied, the Minister failed to identify the
significant benefits flowing from a material increase in competition in the dependant
tenements market arising from declaration of the Service, as outlined above at [58]-[68].

114. In addition, access (or increased access), on reasonable terms and conditions, as a result
of declaration, would have the following further public benefits:

a. The continued or increased participation of major and smaller coal producers
would result in an improvement in the opportunities and environment for
competition in the provision of the infrastructure (including coal terminal)
required for the development of coal projects, including in particular in relation
to the development and output from smaller more marginal projects. '8

b. The continued or increased participation of major and smaller coal producers
would also result in further demand in the markets for specialist services in the
Hunter Valley region. '

c. Declaration would address the prospect of discrimination by a vertically
integrated shareholder in PNO (CM Port) which has coal vessels and a possible
ability to influence the nature and type of vessels and cost of those vessels
accessing the Port.

d. Further, if the Service were declared, PNO would not be able to refuse to meet
coal industry representatives in collective bargaining without the threat of
arbitration. Such collective bargaining would give rise to public benefits, and
accordingly is in the public interest.

N P De Young QC | D Tynan
Counsel for NSWMC 2 June 2021

18 Synergies 2018 Report, pp 56-57.
19 Synergies 2018 Report, pp 56-57, 65.
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40. Australian Competition & Consumer Commission, Access 18 September 2018
dispute between Glencore Coal Assets Australia Pty Ltd and
Port of Newcastle Operations Pty Limited

41, Australian Competition & Consumer Commission, Statement 18 September 2018
of Reasons: Access dispute between Glencore Coal Assets
Australia Pty Ltd and Port of Newcastle Operations Pty
Limited

42. Port of Newcastle, 2018 Trade Report April 2019

43. National Competition Council, Final Recommendation — 22 July 2019
Revocation of the declaration of the shipping channel service
at the Port of Newcastle

44, Hon. Josh Frydenberg MP, Statement confirming the deeming 24 September 2019
of the National Competition Council Recommendation

45, New South Wales Government, Coal in NSW 2020

46. Department of Foreign Affairs and Trade, State/Territory's 2020
Merchandise Exports and Imports 2009-2019

47. Department of Foreign Affairs and Trade, Trade and 2020
Investment at a Glance 2020

48. Queensland Competition Authority, Final Recommendation — March 2020
Declaration reviews: Aurizon Network, Queensland Rail and
DBCT

49, Queensland Competition Authority, Final Recommendation — March 2020
Part B — Queensland Rail Declaration Review

50. Queensland Competition Authority, Final Recommendation — March 2020
Part C — DBCT declaration review

51. Port of Newcastle, 2019 Trade Report April 2020

52. New South Wales Government, Strategic Statement on Coal June 2020
Exploration and Mining in New South Wales

53. Extraordinary Queensland Government Gazette No. 31 for 1 June 2020
June 2020, Volume 384 (pages 203-306)

54, Australian Competition & Consumer Commission, 27 August 2020

Determination: Application for authorisation AA1000473
lodged by New South Wales Minerals Council and mining
companies
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55. Productivity Commission, Resources Sector Regulation — November 2020
Study Report
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COMMONWEALTH OF AUSTRALIA

Competition and Consumer Act 2010 (Cth)

IN THE AUSTRALIAN COMPETITION TRIBUNAL

File No: ACT 1 of 2021

Re: Application for review lodged by New South Wales Minerals
Council under subsection 44K(2) of the Competition and Consumer Act
2010 (Cth) of the decision of the designated Minister under
subsection 44H(1) of the Competition and Consumer Act 2070 (Cth)

Applicant New South Wales Minerals Council

ANNEXURE CERTIFICATE

BLL-3

This is the Annexure marked "BLL-3" referred to in the affidavit of Bruce Llewellyn Lloyd
affirmed at Sydney in New South Wales on 5 June 2021.

Before me:

Witness
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From: Lloyd, Bruce

To: Philip.Arnold@CliffordChance.com

Cc: Dave.Poddar@CliffordChance.com; Angel.Fu@CliffordChance.com; Tom.Jarvis@jws.com.au;
Isabella.Ledden@CliffordChance.com; Richmond, Elizabeth; Grahame, Scott; Barber, Dylan; Fritz, Damiano

Subject: RE: ACT 1 of 2021: Application by New South Wales Minerals Council

Date: Wednesday, 19 May 2021 6:38:43 PM

Attachments: ACT 1 of 2021 - Hearing Book Index (NSWMC Draft) - PNO edits 19.05.2021.DOCX

Dear Philip

We refer to your client's draft index to the Hearing Book in this proceeding, which lists the documents
proposed to be relied upon by NSWMC at the hearing.

For the purpose of direction 12 made on 8 April 2021, we confirm that PNO does not propose to
include any additional documents to those listed in the draft index.

However, PNO does not consent to the inclusion of the documents at tabs 9-55 of your client's draft
index, as reflected in the attached marked-up amendments.

These documents are not before the Tribunal in this proceeding. For the purposes of this review
proceeding, the only material to which the Tribunal is to have regard comprises:

1. information that the decision maker took into account in connection with the making of the
decision (s 44ZZOAAA(3)(c));

2. such information requested by the Tribunal as is "reasonable and appropriate" for the
purposes of the review, by way of written notice to produce information (s 44ZZOAAA(5));

3. assistance given by the NCC at the request of the Tribunal (s 44K(6)); and

4. such information or reports provided by the NCC to the Tribunal in response to a written notice
(s 44K(6A)),

by virtue of s 44ZZ0OAA of the Competition and Consumer Act 2010.

In the circumstances, the power of the Tribunal to receive the documents at tabs 9-55 of the draft
index can only be enlivened by way of a notice under ss 44ZZOAAA(5) or 44K(6A) on the application
of your client. As far as we are aware, your client has not applied to the Tribunal to issue any such
notice.

The inclusion of the material at tabs 9-55 is contrary to the conclusion of the High Court in The
Pilbara Infrastructure Pty Ltd v Australian Competition Tribunal (2012) 246 CLR 379 and the
observations of O'Bryan J at the case management hearing on 7 April 2021 (see T11.28-35, 13.20-
25, 13.35-40).

In the circumstances, we invite you to confirm that:

e your client does not press the inclusion of the documents at tabs 9-55 of the draft index; or

o alternatively, your client intends to apply to the Tribunal to issue a notice under ss
44770AAA(5) or 44K(6A) to request those documents. If so, please confirm when you will
serve our client with any such application.

Regards

Bruce

Bruce Lloyd, Partner

Clayton Utz
Level 15, 1 Bligh Street, Sydney NSW 2000 Australia | D +612 9353 4219 | F +612 8220 6700
blloyd@claytonutz.com | www.claytonutz.com
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COMMONWEALTH OF AUSTRALIA

Competition and Consumer Act 2010 (Cth)

IN THE AUSTRALIAN COMPETITION TRIBUNAL

VICTORIAN REGISTRY

File No: 	ACT 1 of 2021

Re: 	Application for review lodged by New South Wales Minerals Council under subsection 44K(2) of the Competition and Consumer Act 2010 (CTH) of the decision of the designated Minister under subsection 44H(1) of the Competition and Consumer Act 2010 (CTH). 

Applicant:	New South Wales Minerals Council (NSWMC)

	DRAFT HEARING BOOK INDEX 

		Tab

		Document

		Date



		Part A – Key Tribunal filings



		1. 

		NSWMC's Originating Application for review of Minister's Decision

		8 March 2021



		2. 

		Directions of the Hon. Justice O'Bryan 

		8 April 2021



		3. 

		NSWMC's Statements of Facts, Issues and Contentions

		4 May 2021



		4. 

		PNO's Statement of Facts, Issues and Contentions

		



		Part B – Minister's Decision and Statement of Reasons



		5. 

		Minister's Decision and Statement of Reasons 

		16 February 2021



		Part C – Material provided by the Minister



		6. 

		Index to Documents provided by the Minister

		22 April 2021



		7. 

		Treasury Ministerial Submission MS20-002839 – Sensitive

		18 December 2020



		7.1. 

		Attachment 1a/2b: National Competition Council (NCC) Final Recommendation

		18 December 2020



		8. 

		Treasury Ministerial Submission MS21-000210 – Sensitive

		12 February 2021



		8.1. 

		Attachment 2a: Cover Letter to Commonwealth Treasurer from NCC

		18 December 2020



		8.2.

		Attachment 2c. Minister's Decision and Statement of Reasons

		16 February 2021



		8.3.

		Attachment 2d: Letter to Julie-Anne Schafer (NCC) from Commonwealth Treasurer

		16 February 2021



		8.4.

		Attachment 2e: Letter to Andrew Abbey (NSWMC) from Commonwealth Treasurer

		16 February 2021



		8.5.

		Attachment 2f: Letter to Simon Byrnes (Port of Newcastle Operations Pty Limited (PNO)) from Commonwealth Treasurer

		16 February 2021



		8.6

		Attachment 2g: Draft Media Release

		2021



		[bookmark: _GoBack]Part D – Application for declaration and related submissions 



		9. 

		NSWMC's Application for declaration of a service

		23 July 2020



		10. 

		Annexure A – PNO Port User Deed 

		-



		11. 

		Annexure B – PNO Producer Deed

		-



		12. 

		Annexure C – PNO Vessel Agent Deed

		-



		13. 

		Annexure D – PNO 2019 Schedule of Charges

		11 September 2019



		14. 

		Annexure E – PNO 2020 Schedule of Charges 

		16 December 2019



		15. 

		Annexure E – Plan of channel

		-



		16. 

		Annexure F – Synergies Report

		July 2020



		17. 

		Submission of Malabar Coal Ltd – Confidential

		24 August 2020



		18. 

		Submission of The Bloomfield Group

		25 August 2020



		19. 

		Submission of Glencore Coal Pty Ltd

		25 August 2020



		20. 

		Submission of ACCC

		26 August 2020



		21. 

		Submission of PNO – Confidential

		26 August 2020



		22. 

		Submission of Port Waratah Coal Services

		26 August 2020



		23. 

		Submission of Malabar Resources Limited – Confidential

		2 September 2020



		24. 

		Submission of The Bloomfield Group 

		3 September 2020



		25. 

		Submission of Yancoal Australia Ltd

		4 September 2020



		26. 

		Submission of NSWMC

		5 September 2020



		27. 

		Submission of Glencore Coal Pty Ltd 

		7 September 2020



		28. 

		Submission of PNO – Confidential

		7 September 2020



		NCC Draft Recommendation and related submissions



		29. 

		Draft Recommendation

		30 October 2020



		30. 

		Submission of The Bloomfield Group

		19 November 2020



		31. 

		Submission of Malabar Coal Ltd – Confidential

		20 November 2020



		32. 

		Submission of ACCC

		23 November 2020



		33. 

		Submission of Glencore Coal Pty Ltd

		24 November 2020



		34. 

		Submission of NSWMC

		25 November 2020



		35. 

		Submission of PNO – Confidential

		25 November 2020



		Part F – Other relevant material



		36. 

		Committee of Inquiry comprised of Professor Frederick G Hilmer (Chair), Mark R Rayner and Geoffrey Q Taperell, National Competition Policy Review Report

		25 August 1993



		37. 

		National Competition Council, Fortescue Metals Group Ltd – Application for declaration of a service provided by the Mt Newman railway line under s 44F(1) of the Trade Practices Act 1974, Final Recommendation

		March 2006



		38. 

		Productivity Commission, National Access Regime – Inquiry Report

		25 October 2013



		39. 

		Committee of Inquiry comprised of Professor Ian Harper (Chair), Peter Anderson, Su McCluskey and Michael O'Bryan, QC, Competition Policy Review: Final Report

		31 March 2015



		40. 

		Glencore Coal Pty Ltd, Application for a declaration recommendation in relation to the Port of Newcastle

		May 2015



		41. 

		Annexure A – Schedule of Pricing

		



		42. 

		Annexure B – Calculation of Impact of Price Increase

		



		43. 

		Annexure C – Plan of Channel

		



		44. 

		Annexure D – Letter from Dr Rob Yeates dated 6 May 2015

		



		45. 

		National Competition Council, Final Recommendation – Declaration of the shipping channel service at the Port of Newcastle

		2 November 2015



		46. 

		Australian Government, Australian Government response to the Productivity Commission and Competition Policy Review recommendations on the National Access Regime

		24 November 2015



		47. 

		Hon. Mathias Cormann MP, Acting Treasurer, Decision and Statement of Reasons Concerning Glencore Coal Pty Ltd's Application for Declaration of the shipping channel service at the Port of Newcastle

		8 January 2016



		48. 

		Port of Newcastle, Port Master Plan 2040

		2018



		49. 

		National Competition Council, Declaration of Services: A guide to declaration under Part IIIA of the Competition and Consumer Act 2010 (Cth)

		April 2018



		50. 

		Synergies Economic Consulting, Port of Newcastle – Assessment of revocation application by Port of Newcastle Operations Pty Limited

		8 August 2018



		51. 

		Australian Competition & Consumer Commission, Access dispute between Glencore Coal Assets Australia Pty Ltd and Port of Newcastle Operations Pty Limited

		18 September 2018



		52. 

		Australian Competition & Consumer Commission, Statement of Reasons: Access dispute between Glencore Coal Assets Australia Pty Ltd and Port of Newcastle Operations Pty Limited

		18 September 2018



		53. 

		Port of Newcastle, 2018 Trade Report

		April 2019



		54. 

		National Competition Council, Final Recommendation – Revocation of the declaration of the shipping channel service at the Port of Newcastle

		22 July 2019



		55. 

		Hon. Josh Frydenberg MP, Statement confirming the deeming of the National Competition Council Recommendation

		24 September 2019



		56. 

		New South Wales Government, Coal in NSW

		2020



		57. 

		Department of Foreign Affairs and Trade, State/Territory's Merchandise Exports and Imports 2009-2019

		2020



		58. 

		Department of Foreign Affairs and Trade, Trade and Investment at a Glance 2020

		2020



		59. 

		Queensland Competition Authority, Final Recommendation – Declaration reviews: Aurizon Network, Queensland Rail and DBCT

		March 2020



		60. 

		Queensland Competition Authority, Final Recommendation – Part B – Queensland Rail Declaration Review

		March 2020



		61. 

		Queensland Competition Authority, Final Recommendation – Part C – DBCT declaration review

		March 2020



		62. 

		Port of Newcastle, 2019 Trade Report

		April 2020



		63. 

		New South Wales Government, Strategic Statement on Coal Exploration and Mining in New South Wales

		June 2020



		64. 

		Extraordinary Queensland Government Gazette No. 31 for 1 June 2020, Volume 384 (pages 203-306)

		June 2020



		65. 

		Australian Competition & Consumer Commission, Determination: Application for authorisation AA1000473 lodged by New South Wales Minerals Council and mining companies

		27 August 2020



		66. 

		Productivity Commission, Resources Sector Regulation – Study Report

		November 2020
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From: Philip.Arnold @CliffordChance.com <Philip.Arnold@CliffordChance.com>

Sent: Monday, 17 May 2021 3:40 PM

To: Tom.Jarvis@jws.com.au; Lloyd, Bruce <blloyd@claytonutz.com>

Cc: Dave.Poddar@CliffordChance.com; Angel.Fu@CliffordChance.com;
Isabella.Ledden@CliffordChance.com; Richmond, Elizabeth <erichmond@claytonutz.com>;
Grahame, Scott <sgrahame@claytonutz.com>; Barber, Dylan <dbarber@claytonutz.com>; Fritz,
Damiano <dfritz@claytonutz.com>

Subject: ACT 1 of 2021: Application by New South Wales Minerals Council

External Email

Dear Bruce, Tom

| refer to Direction 11 of the Tribunal's Directions of 8 April 2021 and attach a draft index for the
Hearing Book listing all documents proposed to be relied upon at the hearing.

Regards
Philip

Philip Arnold

Senior Associate

Clifford Chance LLP

Level 16, No. 1 O'Connell Street

Sydney NSW 2000 Australia

Direct Dial: +61 2 8922 8503

Mobile: +61 422 947 403

Email: philip.arnold@cliffordchance.com

Pronouns / He, Him, His

[CC]21-40735926[/CC]

This message and any attachment are confidential and may be privileged or otherwise
protected from disclosure. If you are not the intended recipient, please telephone or email
the sender and delete this message and any attachment from your system. If you are not the
intended recipient you must not copy this message or attachment or disclose the contents to
any other person.

Liability limited by a scheme approved under Professional Standards Legislation.

Clifford Chance as a global firm regularly shares client and/or matter-related data among
its different offices and support entities in strict compliance with internal control policies
and statutory requirements. Incoming and outgoing email communications may be
monitored by Clifford Chance, as permitted by applicable law and regulations.

For further information about Clifford Chance please see our website at
http://www.cliffordchance.comor refer to any Clifford Chance office.


tel:+61%202%208922%208503
tel:+61%20422%20947%20403
mailto:philip.arnold@cliffordchance.com
https://protect-au.mimecast.com/s/_lkMCZYMQ1TmKmrBIzK3Zk?domain=cliffordchance.com
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Switchboard: +61 2 8922 8000
Fax: +61 2 8922 8088

To contact any other office

http://www.cliffordchance.com/about us/find people and offices.html

For details of how we process personal data, please see our updated privacy statement.


https://protect-au.mimecast.com/s/8TgLC1WZALIjJj2WhGeQZQ?domain=cliffordchance.com
https://protect-au.mimecast.com/s/ko6dC2xZBMfx5xPyIBchZY?domain=cliffordchance.com
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COMMONWEALTH OF AUSTRALIA

Competition and Consumer Act 2010 (Cth)

IN THE AUSTRALIAN COMPETITION TRIBUNAL

VICTORIAN REGISTRY

File No: ACT 1 of 2021
Re: Application for review lodged by New South Wales Minerals Council under
subsection 44K(2) of the Competition and Consumer Act 2010 (CTH) of the
decision of the designated Minister under subsection 44H(1) of the
Competition and Consumer Act 2010 (CTH).
Applicant: New South Wales Minerals Council (NSWMC)
DRAFT HEARING BOOK INDEX
Tab  Document Date
Part A — Key Tribunal filings
1. NSWMC's Originating Application for review of Minister's 8 March 2021
Decision
2. Directions of the Hon. Justice O'Bryan 8 April 2021
3. NSWMC's Statements of Facts, Issues and Contentions 4 May 2021
4. PNO's Statement of Facts, Issues and Contentions
Part B — Minister’s Decision and Statement of Reasons
5. Minister's Decision and Statement of Reasons 16 February 2021
Part C — Material provided by the Minister
6. Index to Documents provided by the Minister 22 April 2021
7. Treasury Ministerial Submission MS20-002839 — Sensitive 18 December 2020
7.1. | Attachment 1a/2b: National Competition Council (NCC) Final 18 December 2020
Recommendation
8. Treasury Ministerial Submission MS21-000210 — Sensitive 12 February 2021
8.1. | Attachment 2a: Cover Letter to Commonwealth Treasurer 18 December 2020
from NCC
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Tab  Document Date

8.2. | Attachment 2c. Minister's Decision and Statement of Reasons 16 February 2021

8.3. | Attachment 2d: Letter to Julie-Anne Schafer (NCC) from 16 February 2021
Commonwealth Treasurer

8.4. | Attachment 2e: Letter to Andrew Abbey (NSWMC) from 16 February 2021
Commonwealth Treasurer

8.5. | Attachment 2f: Letter to Simon Byrnes (Port of Newcastle 16 February 2021
Operations Pty Limited (PNO)) from Commonwealth
Treasurer

8.6 Attachment 2g: Draft Media Release 2021

9 : N lication f larationof . 13 Jul 202
Anfexure-A—PNO-PortUserDead -
Annexure B—PNO-Producer Deed -
Annexure C—PNO Vessel Agent Deed -
e T T S Coobonin
Annexure E — PNO 2020 Schedule of Charges 16 December 2019
e et -
A L L et
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Tab  Document Date

26 Zislenembe2020
27 25 November 2020
28 ZE-slomaboi20o0
29 ZE s 002
30— March-2006
31 25-October 2013
32— 31-March-2015
23 phoe s
34 Zorleombor 200l
35 Zislevembo 2l
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37— 2018
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COMMONWEALTH OF AUSTRALIA

Competition and Consumer Act 2010 (Cth)

IN THE AUSTRALIAN COMPETITION TRIBUNAL

File No: ACT 1 of 2021

Re: Application for review lodged by New South Wales Minerals
Council under subsection 44K(2) of the Competition and Consumer Act
2010 (Cth) of the decision of the designated Minister under
subsection 44H(1) of the Competition and Consumer Act 2070 (Cth)

Applicant New South Wales Minerals Council

ANNEXURE CERTIFICATE

BLL-4

This is the Annexure marked "BLIL-4" referred to in the affidavit of Bruce Llewellyn Lloyd
affirmed at Sydney in New South Wales on 5 June 2021.

Before me:

Witness
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From: Fritz, Damiano

Sent: Friday, 28 May 2021 3:40 PM

To: Dave.Poddar@CliffordChance.com; 'Philip.Arnold@CliffordChance.com’;
Angel.Fu@CliffordChance.com; Michael.Gvozdenovic@CliffordChance.com

Cc: Tom.Jarvis@jws.com.au; wolfgang.hellmann@jws.com.au; Lloyd, Bruce; Richmond,
Elizabeth; Grahame, Scott; Barber, Dylan

Subject: ACT 1 of 2021: Hearing Book and NSWMC submissions [CU-Legal.FID3240377]

Dear Colleagues
ACT 1 of 2021: Application by NSW Minerals Council

We would be grateful if you could let us know when we might expect to receive the Hearing Book, and your client's
submissions, in the above proceeding?

Regards

Damiano Fritz, Lawyer

Clayton Utz
Level 15, 1 Bligh Street, Sydney NSW 2000 Australia | D +612 9353 4881 | F +612 8220 6700 |
dfritz@claytonutz.com | www.claytonutz.com
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COMMONWEALTH OF AUSTRALIA

Competition and Consumer Act 2010 (Cth)

IN THE AUSTRALIAN COMPETITION TRIBUNAL

File No: ACT 1 of 2021

Re: Application for review lodged by New South Wales Minerals
Council under subsection 44K(2) of the Competition and Consumer Act
2010 (Cth) of the decision of the designated Minister under
subsection 44H(1) of the Competition and Consumer Act 2070 (Cth)

Applicant New South Wales Minerals Council

ANNEXURE CERTIFICATE

BLL-5

This is the Annexure marked "BLL-5" referred to in the affidavit of Bruce Llewellyn Lloyd
affirmed at Sydney in New South Wales on 5 June 2021.

Before me:

Witness
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From: Philip.Arnold@CliffordChance.com
To: Lloyd, Bruce; Tom.Jarvis@jws.com.au
Cc: Dave.Poddar@CliffordChance.com; Angel.Fu@CliffordChance.com; Isabella.Ledden@CliffordChance.com;

Michael.Gvozdenovic@CliffordChance.com; Richmond, Elizabeth; Grahame, Scott; Barber, Dylan; Fritz,
Damiano; wolfgang.hellmann@jws.com.au
Subject: RE: [EXT] RE: ACT 1 of 2021: Application by New South Wales Minerals Council

Date: Sunday, 30 May 2021 12:19:02 PM

External Email

Dear Bruce, Tom

We refer to Mr Lloyd's email below and note that:
e PNO does not seek to include any additional documents to those listed in the Draft Index
for the Hearing Book circulated by NSWMC on 17 May 2021; and
e PNO does not consent to the inclusion in the Hearing Book of the documents listed at tabs
9-55 of the Draft Index, on the basis that PNO does not consider the documents to be
before the Tribunal in the proceeding.

Direction 11 of the Tribunal's Directions of 8 April 2021 provide for the inclusion of all
documents proposed to be relied upon at the hearing. The Draft Index achieves that purpose
and is consistent with that direction.

NSWMC does not agree that the documents identified in the Draft Index are not before the
Tribunal in the proceeding. With limited exception, the documents included in the Draft Index
are those identified at Appendix A to the NCC's Final Recommendation. They plainly form part of
the Final Recommendation, which was taken into account by the Treasurer, and are before the
Tribunal pursuant to s 44ZZOAAA(3)(c). In that regard, we note that the material before the
Tribunal in Re Application by Glencore Coal Pty Ltd (ACT 1 of 2016) was not limited in the unusual
way PNO now seeks.

In this context NSWMC intends to file a Hearing Book that is consistent with the Draft Index.
However, in light of the dispute raised by PNO, and without prejudice to NSWMC's position as
outlined above, NSWMC intends to file an application under s 44K(6) and/or s 44ZZOAAA(5) and
to seek a half-day hearing for the determination of that application.

Please let us know if your respective clients consent to the below email to the Tribunal.

Dear Ms Young, Associate

We attach by way of filing and service a Hearing Book in accordance with Direction 13 of the
Tribunal's Directions of 8 April 2021.

We note that:

e NSWMC considers that the documents in the Hearing Book are properly before the
Tribunal. With limited exception, they are identified at Appendix A to the NCC's Final
Recommendation and form part of the NCC's Final Recommendation, which was taken
into account by the Treasurer. The approach taken by NSWMC is consistent with the
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material that was before the Tribunal in Re Application by Glencore Coal Pty Ltd (ACT 1 of
2016).

¢ PNO does not consent to the inclusion of the documents at tabs 9-55 of the Hearing
Book. PNO considers those documents are not before the Tribunal in this proceeding, and
that the inclusion of the material at tabs 9-55 is contrary to the conclusion of the High
Court in The Pilbara Infrastructure Pty Ltd v Australian Competition Tribunal (2012) 246
CLR 379 and the observations of O'Bryan J at the case management hearing on 7 April
2021 (see T11.28-35, 13.20-25, 13.35-40).

¢ Inlight of the dispute raised by PNO, and in order to ensure the efficient disposition of
that dispute, NSWMC intends to file an application under s 44K(6) and/or s 44ZZ0OAAA(5)
and to seek a half-day hearing for the determination of that application.

e The NCC has not indicated any view on this matter.

This email is sent with the consent of the parties and the NCC.

Kind regards
Philip

Philip Arnold

Senior Associate

Clifford Chance LLP

Level 16, No. 1 O'Connell Street

Sydney NSW 2000 Australia

Direct Dial: +61 2 8922 8503

Mobile: +61 422 947 403

Email: philip.arnold@cliffordchance.com

Pronouns / He, Him, His

From: Lloyd, Bruce <blloyd@claytonutz.com>

Sent: Wednesday, 19 May 2021 6:39 PM

To: Arnold, Philip (Antitrust-SYD) <Philip.Arnold @CliffordChance.com>

Cc: Poddar, Dave (Antitrust-SYD) <Dave.Poddar@CliffordChance.com>; Fu, Angel (Antitrust-SYD)
<Angel.Fu@CliffordChance.com>; Tom.Jarvis@jws.com.au; Ledden, Isabella (Antitrust-SYD)
<Isabella.Ledden@CliffordChance.com>; Richmond, Elizabeth <erichmond@claytonutz.com>;
Grahame, Scott <sgrahame@claytonutz.com>; Barber, Dylan <dbarber@claytonutz.com>; Fritz,
Damiano <dfritz@claytonutz.com>

Subject: [EXT] RE: ACT 1 of 2021: Application by New South Wales Minerals Council

Dear Philip

We refer to your client's draft index to the Hearing Book in this proceeding, which lists the documents
proposed to be relied upon by NSWMC at the hearing.

For the purpose of direction 12 made on 8 April 2021, we confirm that PNO does not propose to
include any additional documents to those listed in the draft index.

However, PNO does not consent to the inclusion of the documents at tabs 9-55 of your client's draft
index, as reflected in the attached marked-up amendments.

These documents are not before the Tribunal in this proceeding. For the purposes of this review
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proceeding, the only material to which the Tribunal is to have regard comprises:

1. information that the decision maker took into account in connection with the making of the
decision (s 44ZZOAAA(3)(c));

2. such information requested by the Tribunal as is "reasonable and appropriate" for the
purposes of the review, by way of written notice to produce information (s 44ZZOAAA(5));

3. assistance given by the NCC at the request of the Tribunal (s 44K(6)); and

4. such information or reports provided by the NCC to the Tribunal in response to a written notice
(s 44K(6A)),

by virtue of s 44ZZ0OAA of the Competition and Consumer Act 2010.

In the circumstances, the power of the Tribunal to receive the documents at tabs 9-55 of the draft
index can only be enlivened by way of a notice under ss 44ZZOAAA(5) or 44K(6A) on the application
of your client. As far as we are aware, your client has not applied to the Tribunal to issue any such
notice.

The inclusion of the material at tabs 9-55 is contrary to the conclusion of the High Court in The
Pilbara Infrastructure Pty Ltd v Australian Competition Tribunal (2012) 246 CLR 379 and the
observations of O'Bryan J at the case management hearing on 7 April 2021 (see T11.28-35, 13.20-
25, 13.35-40).

In the circumstances, we invite you to confirm that:

e your client does not press the inclusion of the documents at tabs 9-55 of the draft index; or

e alternatively, your client intends to apply to the Tribunal to issue a notice under ss
4477Z0AAA(5) or 44K(6A) to request those documents. If so, please confirm when you will
serve our client with any such application.

Regards

Bruce

Bruce Lloyd, Partner

Clayton Utz
Level 15, 1 Bligh Street, Sydney NSW 2000 Australia | D +612 9353 4219 | F +612 8220 6700
blloyd@claytonutz.com | www.claytonutz.com

From: Philip.Arnold@CliffordChance.com <Philip.Arnold@CliffordChance.com>
Sent: Monday, 17 May 2021 3:40 PM

To: Tom.Jarvis@jws.com.au; Lloyd, Bruce <blloyd@claytonutz.com>

Cc: Dave.Poddar@CliffordChance.com; Angel.Fu@CliffordChance.com;
Isabella.ledden@CliffordChance.com; Richmond, Elizabeth <erichmond@claytonutz.com>;
Grahame, Scott <sgrahame@claytonutz.com>; Barber, Dylan <dbarber@claytonutz.com>; Fritz,
Damiano <dfritz@claytonutz.com>

Subject: ACT 1 of 2021: Application by New South Wales Minerals Council

External Email

Dear Bruce, Tom

| refer to Direction 11 of the Tribunal's Directions of 8 April 2021 and attach a draft index for the
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Hearing Book listing all documents proposed to be relied upon at the hearing.

Regards
Philip

Philip Arnold

Senior Associate

Clifford Chance LLP

Level 16, No. 1 O'Connell Street

Sydney NSW 2000 Australia

Direct Dial: +61 2 8922 8503

Mobile: +61 422 947 403

Email: philip.arnold@cliffordchance.com

Pronouns / He, Him, His

This message and any attachment are confidential and may be privileged or otherwise
protected from disclosure. If you are not the intended recipient, please telephone or email
the sender and delete this message and any attachment from your system. If you are not the
intended recipient you must not copy this message or attachment or disclose the contents to
any other person.

Liability limited by a scheme approved under Professional Standards Legislation.

Clifford Chance as a global firm regularly shares client and/or matter-related data among
its different offices and support entities in strict compliance with internal control policies
and statutory requirements. Incoming and outgoing email communications may be
monitored by Clifford Chance, as permitted by applicable law and regulations.

For further information about Clifford Chance please see our website at
http://www.cliffordchance.comor refer to any Clifford Chance office.

Switchboard: +61 2 8922 8000
Fax: +61 2 8922 8088

To contact any other office
http://www.cliffordchance.com/about us/find people _and offices.html

For details of how we process personal data, please see our updated privacy statement.

[CC]21-40735926[/CC]
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COMMONWEALTH OF AUSTRALIA

Competition and Consumer Act 2010 (Cth)

IN THE AUSTRALIAN COMPETITION TRIBUNAL

File No: ACT 1 of 2021

Re: Application for review lodged by New South Wales Minerals
Council under subsection 44K(2) of the Competition and Consumer Act
2010 (Cth) of the decision of the designated Minister under
subsection 44H(1) of the Competition and Consumer Act 2070 (Cth)

Applicant New South Wales Minerals Council

ANNEXURE CERTIFICATE

BLL-6

This is the Annexure marked "BLL-6" referred to in the affidavit of Bruce Llewellyn Lloyd
affirmed at Sydney in New South Wales on 5 June 2021.

Before me:

Witness



From:
To:
Cc:

Subject:
Date:
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Lloyd, Bruce

Philip.Arnold@CliffordChance.com; Tom.Jarvis@jws.com.au

Dave.Poddar@CliffordChance.com; Angel.Fu@CliffordChance.com; Isabella.Ledden@CliffordChance.com;
Michael.Gvozdenovic@CliffordChance.com; Richmond, Elizabeth; Grahame, Scott; Barber, Dylan; Fritz,
Damiano; wolfgang.hellmann@jws.com.au

RE: [EXT] RE: ACT 1 of 2021: Application by New South Wales Minerals Council

Monday, 31 May 2021 10:38:40 AM

Dear Philip and Tom

PON maintains its objection set out in our email of 19 May and does not agree with the rationale
being advanced by NSWMC.

PON does not object to the email to the Associate and suggests an additional point below shown in

yellow:

Dear Ms Young, Associate

We attach by way of filing and service a Hearing Book in accordance with Direction 13 of
the Tribunal's Directions of 8 April 2021.

We note that:

NSWMC considers that the documents in the Hearing Book are properly before
the Tribunal. With limited exception, they are identified at Appendix A to the
NCC's Final Recommendation and form part of the NCC's Final Recommendation,
which was taken into account by the Treasurer. The approach taken by NSWMC
is consistent with the material that was before the Tribunal in Re Application by
Glencore Coal Pty Ltd (ACT 1 of 2016).

PNO does not consent to the inclusion of the documents at tabs 9-55 of the
Hearing Book. PNO considers those documents are not before the Tribunal in
this proceeding, and that the inclusion of the material at tabs 9-55 is contrary to
the conclusion of the High Court in The Pilbara Infrastructure Pty Ltd v Australian
Competition Tribunal (2012) 246 CLR 379 and the observations of O'Bryan J at
the case management hearing on 7 April 2021 (see T11.28-35, 13.20-25, 13.35-
40).

In light of the dispute raised by PNO, and in order to ensure the efficient
disposition of that dispute, NSWMC intends to file an application under s 44K(6)
and/or s 4472Z0OAAA(5) and to seek a half-day hearing for the determination of
that application.

The NCC has not indicated any view on this matter.

The parties respectfully request the Tribunal to indicate some possible dates
and times (or any periods of availability) for a hearing so that the parties can
identify a date that is suitable to counsel.

This email is sent with the consent of the parties and the NCC.

Regards

Bruce

Bruce Lloyd, Partner
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Clayton Utz
Level 15, 1 Bligh Street, Sydney NSW 2000 Australia | D +612 9353 4219 | F +612 8220 6700
blloyd@claytonutz.com | www.claytonutz.com

From: Philip.Arnold@CliffordChance.com <Philip.Arnold@CliffordChance.com>

Sent: Sunday, 30 May 2021 12:19 PM

To: Lloyd, Bruce <blloyd@claytonutz.com>; Tom.Jarvis@jws.com.au

Cc: Dave.Poddar@CliffordChance.com; Angel.Fu@CliffordChance.com;
Isabella.Ledden@CliffordChance.com; Michael.Gvozdenovic@CliffordChance.com; Richmond,
Elizabeth <erichmond@claytonutz.com>; Grahame, Scott <sgrahame@claytonutz.com>; Barber,
Dylan <dbarber@claytonutz.com>; Fritz, Damiano <dfritz@claytonutz.com>;
wolfgang.hellmann@jws.com.au

Subject: RE: [EXT] RE: ACT 1 of 2021: Application by New South Wales Minerals Council

External Email

Dear Bruce, Tom

We refer to Mr Lloyd's email below and note that:
e PNO does not seek to include any additional documents to those listed in the Draft Index
for the Hearing Book circulated by NSWMC on 17 May 2021; and
¢ PNO does not consent to the inclusion in the Hearing Book of the documents listed at tabs
9-55 of the Draft Index, on the basis that PNO does not consider the documents to be
before the Tribunal in the proceeding.

Direction 11 of the Tribunal's Directions of 8 April 2021 provide for the inclusion of all
documents proposed to be relied upon at the hearing. The Draft Index achieves that purpose
and is consistent with that direction.

NSWMC does not agree that the documents identified in the Draft Index are not before the
Tribunal in the proceeding. With limited exception, the documents included in the Draft Index
are those identified at Appendix A to the NCC's Final Recommendation. They plainly form part of
the Final Recommendation, which was taken into account by the Treasurer, and are before the
Tribunal pursuant to s 44ZZ0OAAA(3)(c). In that regard, we note that the material before the
Tribunal in Re Application by Glencore Coal Pty Ltd (ACT 1 of 2016) was not limited in the unusual
way PNO now seeks.

In this context NSWMC intends to file a Hearing Book that is consistent with the Draft Index.
However, in light of the dispute raised by PNO, and without prejudice to NSWMC's position as
outlined above, NSWMC intends to file an application under s 44K(6) and/or s 44ZZOAAA(5) and
to seek a half-day hearing for the determination of that application.

Please let us know if your respective clients consent to the below email to the Tribunal.
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Dear Ms Young, Associate

We attach by way of filing and service a Hearing Book in accordance with Direction 13 of the
Tribunal's Directions of 8 April 2021.

We note that:

e NSWMC considers that the documents in the Hearing Book are properly before the
Tribunal. With limited exception, they are identified at Appendix A to the NCC's Final
Recommendation and form part of the NCC's Final Recommendation, which was taken
into account by the Treasurer. The approach taken by NSWMC is consistent with the
material that was before the Tribunal in Re Application by Glencore Coal Pty Ltd (ACT 1 of
2016).

e PNO does not consent to the inclusion of the documents at tabs 9-55 of the Hearing
Book. PNO considers those documents are not before the Tribunal in this proceeding, and
that the inclusion of the material at tabs 9-55 is contrary to the conclusion of the High
Court in The Pilbara Infrastructure Pty Ltd v Australian Competition Tribunal (2012) 246
CLR 379 and the observations of O'Bryan J at the case management hearing on 7 April
2021 (see T11.28-35, 13.20-25, 13.35-40).

e Inlight of the dispute raised by PNO, and in order to ensure the efficient disposition of
that dispute, NSWMC intends to file an application under s 44K(6) and/or s 44ZZOAAA(5)
and to seek a half-day hearing for the determination of that application.

e The NCC has not indicated any view on this matter.

This email is sent with the consent of the parties and the NCC.

Kind regards
Philip

Philip Arnold

Senior Associate

Clifford Chance LLP

Level 16, No. 1 O'Connell Street

Sydney NSW 2000 Australia

Direct Dial: +61 2 8922 8503

Mobile: +61 422 947 403

Email: philip.arnold@cliffordchance.com

Pronouns / He, Him, His

From: Lloyd, Bruce <blloyd@claytonutz.com>

Sent: Wednesday, 19 May 2021 6:39 PM

To: Arnold, Philip (Antitrust-SYD) <Philip.Arnold@CliffordChance.com>

Cc: Poddar, Dave (Antitrust-SYD) <Dave.Poddar@CliffordChance.com>; Fu, Angel (Antitrust-SYD)
<Angel.Fu@CliffordChance.com>; Tom.Jarvis@jws.com.au; Ledden, Isabella (Antitrust-SYD)
<|sabella.Ledden@CliffordChance.com>; Richmond, Elizabeth <erichmond@claytonutz.com>;

Grahame, Scott <sgrahame@claytonutz.com>; Barber, Dylan <dbarber@claytonutz.com>; Fritz,

Damiano <dfritz@claytonutz.com>
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Subject: [EXT] RE: ACT 1 of 2021: Application by New South Wales Minerals Council

Dear Philip

We refer to your client's draft index to the Hearing Book in this proceeding, which lists the documents
proposed to be relied upon by NSWMC at the hearing.

For the purpose of direction 12 made on 8 April 2021, we confirm that PNO does not propose to
include any additional documents to those listed in the draft index.

However, PNO does not consent to the inclusion of the documents at tabs 9-55 of your client's draft
index, as reflected in the attached marked-up amendments.

These documents are not before the Tribunal in this proceeding. For the purposes of this review
proceeding, the only material to which the Tribunal is to have regard comprises:

1. information that the decision maker took into account in connection with the making of the
decision (s 44ZZOAAA(3)(c));

2. such information requested by the Tribunal as is "reasonable and appropriate" for the
purposes of the review, by way of written notice to produce information (s 44ZZOAAA(5));

3. assistance given by the NCC at the request of the Tribunal (s 44K(6)); and

4. such information or reports provided by the NCC to the Tribunal in response to a written notice
(s 44K(6A)),

by virtue of s 44ZZ0OAA of the Competition and Consumer Act 2010.

In the circumstances, the power of the Tribunal to receive the documents at tabs 9-55 of the draft
index can only be enlivened by way of a notice under ss 44ZZOAAA(5) or 44K(6A) on the application
of your client. As far as we are aware, your client has not applied to the Tribunal to issue any such
notice.

The inclusion of the material at tabs 9-55 is contrary to the conclusion of the High Court in The
Pilbara Infrastructure Pty Ltd v Australian Competition Tribunal (2012) 246 CLR 379 and the
observations of O'Bryan J at the case management hearing on 7 April 2021 (see T11.28-35, 13.20-
25, 13.35-40).

In the circumstances, we invite you to confirm that:

e your client does not press the inclusion of the documents at tabs 9-55 of the draft index; or

e alternatively, your client intends to apply to the Tribunal to issue a notice under ss
4477Z0AAA(5) or 44K(6A) to request those documents. If so, please confirm when you will
serve our client with any such application.

Regards

Bruce

Bruce Lloyd, Partner

Clayton Utz
Level 15, 1 Bligh Street, Sydney NSW 2000 Australia | D +612 9353 4219 | F +612 8220 6700
blloyd@claytonutz.com | www.claytonutz.com

From: Philip.Arnold@CliffordChance.com <Philip.Arnold@CliffordChance.com>
Sent: Monday, 17 May 2021 3:40 PM

To: Tom.Jarvis@jws.com.au; Lloyd, Bruce <blloyd@claytonutz.com>
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Cc: Dave.Poddar@CliffordChance.com; Angel.Fu@CliffordChance.com;
Isabella.ledden@CliffordChance.com; Richmond, Elizabeth <erichmond@claytonutz.com>;
Grahame, Scott <sgrahame@claytonutz.com>; Barber, Dylan <dbarber@claytonutz.com>; Fritz,

Damiano <dfritz@claytonutz.com>
Subject: ACT 1 of 2021: Application by New South Wales Minerals Council

External Email

Dear Bruce, Tom

| refer to Direction 11 of the Tribunal's Directions of 8 April 2021 and attach a draft index for the
Hearing Book listing all documents proposed to be relied upon at the hearing.

Regards
Philip

Philip Arnold

Senior Associate

Clifford Chance LLP

Level 16, No. 1 O'Connell Street

Sydney NSW 2000 Australia

Direct Dial: +61 2 8922 8503

Mobile: +61 422 947 403

Email: philip.arnold@cliffordchance.com

Pronouns / He, Him, His

This message and any attachment are confidential and may be privileged or otherwise
protected from disclosure. If you are not the intended recipient, please telephone or email
the sender and delete this message and any attachment from your system. If you are not the
intended recipient you must not copy this message or attachment or disclose the contents to
any other person.

Liability limited by a scheme approved under Professional Standards Legislation.

Clifford Chance as a global firm regularly shares client and/or matter-related data among
its different offices and support entities in strict compliance with internal control policies
and statutory requirements. Incoming and outgoing email communications may be
monitored by Clifford Chance, as permitted by applicable law and regulations.

For further information about Clifford Chance please see our website at
http://www.cliffordchance.comor refer to any Clifford Chance office.

Switchboard: +61 2 8922 8000
Fax: +61 2 8922 8088

To contact any other office
http://www.cliffordchance.com/about us/find people and offices.html
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For details of how we process personal data, please see our updated privacy statement.

[CC]21-40735926[/CC]
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COMMONWEALTH OF AUSTRALIA

Competition and Consumer Act 2010 (Cth)

IN THE AUSTRALIAN COMPETITION TRIBUNAL

File No: ACT 1 of 2021

Re: Application for review lodged by New South Wales Minerals
Council under subsection 44K(2) of the Competition and Consumer Act
2010 (Cth) of the decision of the designated Minister under
subsection 44H(1) of the Competition and Consumer Act 2070 (Cth)

Applicant New South Wales Minerals Council

ANNEXURE CERTIFICATE

BLL-7

This is the Annexure marked "BLL-7" referred to in the affidavit of Bruce Llewellyn Lloyd
affirmed at Sydney in New South Wales on 5 June 2021.

Before me:

Witness
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From: Philip.Arnold@CliffordChance.com
To: EA.OBryanJ@fedcourt.gov.au; Lloyd, Bruce; Dave.Poddar@CliffordChance.com;

Angel.Fu@CliffordChance.com; Tegan.Kelly@CliffordChance.com; Isabella.Ledden@CliffordChance.com;
Tom.Jarvis@jws.com.au; wolfgang.hellmann@jws.com.au; Richmond, Elizabeth; Grahame, Scott; Barber

Dylan; Fritz, Damiano

Cc: Associate.OBryanJ@fedcourt.gov.au; CompetitionTribunalRegistry@fedcourt.gov.au
Subject: RE: [EXT] ACT 1 of 2021 Application by New South Wales Minerals Council
Date: Thursday, 3 June 2021 1:53:50 PM

External Email

Dear Ms Young

The Hearing Book has now been filed and served via SharefFile link, in accordance with Direction

13 of the Tribunal's Directions of 8 April 2021.

We note that:
e NSWMC considers that the documents in the Hearing Book are properly before the

Tribunal. With limited exception, they are identified at Appendix A to the NCC's Final
Recommendation and form part of the NCC's Final Recommendation, which was taken
into account by the Treasurer.

PNO does not consent to the inclusion of the documents at tabs 9-55 of the Hearing

Book. PNO considers those documents are not before the Tribunal in this proceeding, and
that the inclusion of the material at tabs 9-55 is contrary to the conclusion of the High
Court in The Pilbara Infrastructure Pty Ltd v Australian Competition Tribunal (2012) 246
CLR 379 and the observations of O'Bryan J at the case management hearing on 7 April
2021 (see T11.28-35, 13.20-25, 13.35-40).

In light of the dispute raised by PNO, and in order to ensure the efficient disposition of
that dispute, NSWMC intends to file an application under s 44K(6) and/or s 44ZZOAAA(5)
and to seek a half-day hearing for the determination of that application.

The parties respectfully request the Tribunal to indicate some possible dates and times (or

any periods of availability) for a hearing so that the parties can identify a date that is
suitable to counsel.

This email is sent with the consent of the parties.

Kind regards
Philip

Philip Arnold

Senior Associate

Clifford Chance LLP

Level 16, No. 1 O'Connell Street

Sydney NSW 2000 Australia

Direct Dial: +61 2 8922 8503

Mobile: +61 422 947 403

Email: philip.arnold@cliffordchance.com

Pronouns / He, Him, His
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From: EA - O'Bryan J <EA.OBryanJ@fedcourt.gov.au>

Sent: Thursday, 3 June 2021 12:12 PM

To: blloyd@claytonutz.com; Poddar, Dave (Antitrust-SYD) <Dave.Poddar@CliffordChance.com>;
Fu, Angel (Antitrust-SYD) <Angel.Fu@CliffordChance.com>; Kelly, Tegan (Antitrust-SYD)
<Tegan.Kelly@CliffordChance.com>; Ledden, Isabella (Antitrust-SYD)
<|sabella.Ledden@CliffordChance.com>; Tom.Jarvis@jws.com.au;
wolfgang.hellmann@jws.com.au; Fleur.Gibbons@dlapiper.com; Joely.Wilkinson-
Hayes@dlapiper.com; erichmond@claytonutz.com; sgrahame@claytonutz.com; Barber, Dylan
<dbarber@claytonutz.com>; Fritz, Damiano <dfritz@claytonutz.com>; Arnold, Philip (Antitrust-
SYD) <Philip.Arnold@CliffordChance.com>; Sophia.Grace@dlapiper.com

Cc: Associate O'Bryan) <Associate.OBryan)@fedcourt.gov.au>; CompetitionTribunal Registry
<CompetitionTribunalRegistry@fedcourt.gov.au>

Subject: [EXT] ACT 1 of 2021 Application by New South Wales Minerals Council

UNCLASSIFIED

Dear Practitioners

By paragraph 13 of the Directions made on 8 April 2021, NSWMC was required to file an
electronic hearing book by 24 May 2021. That does not appear to have occurred. Would the
parties please advise as a matter of urgency what the current position is in relation to the
hearing book.

Yours sincerely

Nicole Young | Executive Assistant to the Hon Justice O’Bryan
Federal Court of Australia | 305 William Street Melbourne VIC 3000

t. +61 3 8600 3618 | e. ea.obryanj@fedcourt.gov.au | www.fedcourt.gov.au

Please ensure all official correspondence to Chambers is copied to

associate.obryanj@fedcourt.gov.au

[CC]21-40735926[/CC]

This message and any attachment are confidential and may be privileged or otherwise protected from disclosure. If you are not the
intended recipient, please telephone or email the sender and delete this message and any attachment from your system. If you are not
the intended recipient you must not copy this message or attachment or disclose the contents to any other person.

Liability limited by a scheme approved under Professional Standards Legislation.
Clifford Chance as a global firm regularly shares client and/or matter-related data among its different offices and support entities in
strict compliance with internal control policies and statutory requirements. Incoming and outgoing email communications may be

monitored by Clifford Chance, as permitted by applicable law and regulations.

For further information about Clifford Chance please see our website at http:/www.cliffordchance.comor refer to any Clifford
Chance office.

Switchboard: +61 2 8922 8000
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Fax: +61 2 8922 8088

To contact any other office http:

For details of how we process personal data, please see our updated privacy statement.
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