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COMMONWEALTH OF AUSTRALIA 

Competition and Consumer Act 2010 (Cth) 

IN THE AUSTRALIAN COMPETITION TRIBUNAL 

File No: ACT 2 of 2020 

Re: Application for authorisation AA1000473 lodged by New South 
Wales Minerals Council on behalf of itself, certain coal 
producers that export coal through the Port of Newcastle, and 
mining companies requiring future access through the Port, and 
the determination made by the ACCC on 27 August 2020 

Applicant: Port of Newcastle Operations Pty Limited 

 
AFFIDAVIT 

 
I, Dave Poddar, of 1 O’Connell Street, Sydney, New South Wales, solicitor, affirm:  

1. I am a partner at Clifford Chance, the solicitors for New South Wales Minerals Council 
(NSWMC) in these proceedings. I have carriage of this matter for NSWMC and am 
authorised to make this affidavit on NSWMC’s behalf.  

2. I have personal knowledge of the facts and matters referred to in this affidavit, except 
where indicated otherwise.  

3. I make this affidavit opposing the application dated 17 September 2020 made by the Port 
of Newcastle Operations Pty Ltd ACN 165 332 990 (PNO) seeking a review of the 
determination of the Australian Competition and Consumer Commission (ACCC) dated 
27 August 2020 in respect of an application for authorisation lodged by NSWMC 
(AA1000473).  

4. I previously affirmed an affidavit in this proceeding on 25 June 2021 (First Poddar 
Affidavit). The First Poddar Affidavit provided evidence of, inter alia, PNO's intention to 
develop a Container Terminal at the Port of Newcastle (Container Terminal). Since the 
First Poddar Affidavit, PNO have filed evidence in respect of PNO's relationships with the 
Coal Terminals and made further statements confirming their intention to develop the 
Container Terminal.  

Confirmation of PNO's intention to develop the container terminal  

5. On 29 June 2021, Australian Competition and Consumer Commission (ACCC) v NSW 
Ports Operations Hold Co Pty Ltd [2021] FCA 720 (NSW Ports Judgment) was handed 
down. I understand that the ACCC have appealed the NSW Ports Judgment. Since the 
release of the NSW Ports Judgment, PNO have publicly reiterated their commitment to 
developing a container terminal at the Port of Newcastle.  

6. On 22 July 2021, PNO released a statement in response to the NSW Ports Judgment. In 
the statement, PNO maintains its "real-world view that a container terminal is entirely 
viable – and necessary -at the Port". The statement confirmed that the NSW Ports 
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Judgment "does not alter Port of Newcastle's desire to build a container terminal". 
Annexed and marked "DP-19" is a copy of PNO's statement dated 22 July 2021. 

7. On 24 July 2021, PNO announced a $28.4-million investment in two Liebherr LHM 550 
mobile harbour cranes. PNO stated the cranes will increase efficiency and provide an 
enhanced alternative for customers currently moving both oversized equipment and 
containerised cargoes. PNO went on to also state, "Naturally, we would also like to be 
announcing the next stage in our game changing $2.4-billion Multi-purpose Deepwater 
Terminal Project. Although we are not presently in that position, Port of Newcastle's 
goals are unwavering". Annexed and marked "DP-20" is a copy of this statement from 
PNO dated 24 July 2021.  

 

Affirmed by the deponent 
at Sydney 
in New South Wales 
on 29 July 2021 
Before me: 

) 
) 
) 
) 
) 

 
 

Signature of deponent 

   

Signature of witness 
Ryan Draper 
Solicitor of the Supreme Court of New South Wales 
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Ỳ[TRlWS[
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